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(i) 


STATEMENT OF QUESTIONS PRESENTED 


In a proceeding under Rule 60(b) F. R.C.P., on disputed 
issues of alleged payment and satisfaction of a District Court judg- 
ment, when the appellee-judgment debtors’ only support of their 
motion are self-serving affidavits, all from parties in interest, and 
the record before the District Court shows a long-continued effort 
on the part of the appellees and the affiants to avoid payment of 
appellant's claim and his judgment thereon, evasiveness and 
lack of candor of the affiants and their unwillingness to give frank 
and straightforward testimony in depositions taken in the proceeding, 
and where the record presents important questions of credibility and 
shows the need of taking testimony before the Court, is it not error 
for the District Court to deny appellant's motion to refer the pro- 
ceeding for hearing and the taking of testimony in order properly to 
determine the controverted issues, and error for the Court to enter 
an order showing payment and satisfaction upon merely the disputed 
record and argument of counsel ? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLANT 


rs JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District Court 
dated February 15, 1958, (1) denying plaintiff's motion to refer for hear- 
ing and trial the contested issues (arising under Rule 60(b)(5) of the 
Federal Rules of Civil Procedure) of a contended partial satisfaction of 
plaintiff's judgment, and (2) granting defendants' motion for order of 


| 





2 


partial satisfaction of judgment. Notice of this appeal was filed on 
February 17, 1958. The District Court had jurisdiction under Sec. 
11-306 of the District of Columbia Code, 1951 Edition, and Rule 60 
F.R.C.P. This Court has jurisdiction under Title 28 U.S.C. Sec.1291. 


STATEMENT OF THE CASE 


For purposes of identification, the appellee Effie D. Chatterton 
is the former wife of Edward W. Chatterton. The appellees Elizabeth 
Chatterton and Eleanor Forsythe are the daughters of Effie D. and 
Edward W. Chatterton. Louise Dinkens and Clarence M. Dinkens, her 
husband, also referred to in the brief, are the daughter and son-in-law 
of Effie D. and Edward W. Chatterton. 


The appellant is an attorney. In 1951, he filed suit in the 
District Court to recover compensation for professional services ren- 
dered the appellees, and on July 22, 1953, following several days' trial, 
he was awarded a judgment against them. (App. 1-8 ). In October 


1957, appellees filed a motion under Rule 60(b)(5) F.R.C.P. to show 


partial satisfaction of the judgment which was opposed by the appellant. 
(App. 8-9 ). The motion was accompanied by self-serving affi- 
davits of two of the appellees and their father. (Rec. 15, 18). On 
February 11, 1958, the appellant filed a motion to refer the issues in the 
proceeding to a Judge of the District Court for hearing and determination 
(App. 13 - 14) 

The following facts were before the District Court when the 


motions were argued, and are now before this Court ia the record on 


this appeal: 


Appellant had been engaged by the three appellees to prosecute 
a claim in the name of Effie D. Chatterton against Edward W. Chatterton, 
her former husband, for delinquencies in alimony under a decree of an 
Ulinois court. Suit was filed against him in the United States District 
Court for the Eastern District of Texas, and after more than two years 
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of intensive work a judgment was obtained for the plaintiff in the 
amount of $18,846.06. The appellant had been engaged and was to be 
compensated under a contingent-fee contract. The occurrences follow- 
ing, leading to the appellant's suit and judgment against the appellees 
in the District Court here, can, perhaps, be most succinctly stated by 
quoting from appellant's argument before Judge Sirica, on November 4 
1957, when appellees’ motion to show partial satisfaction of the judg- | 
ment was heard in part and a ruling thereon deferred: | | 


| 
"MR. JANOUSEK. * * * * Mr. Chatterton was a former 
Commissioner of Internal Revenue. I took this matter 
in good faith, advancing my time and my own funds in . 
order to prosecute a very vigorously contested action | 
against him, which resulted in a judgment of some 
$18, 000. 00 in the courts of Texas. WhenIbeganto | 
execute on that judgment and began to effect collection: 
on it, I received word from Mr. Chatterton's daughters 
and his wife to defer my action on the matter, which I. 
did, in compliance with my client's wishes. Iheard | 
nothing further for a period of several weeks, and then 
was notified that the judgment had been dismissed on the 
records of the courts of Texas, without any knowledge on 
my part whatsoever, and upon communicating with my: 
clients to see what arrangements were to be made to take 
care of my compensation and the costs and expenses I had 
advanced, I was told 'none whatsoever, ' and this suit in the 
District Court, as unpleasant as it has been, I felt had to 
result. |: 


"Now, the same parties, if your Honor please-- 


"THE COURT (interrupting): Let me ask you what the 
Suit was about. It was a breach of contract suit ? ! 


"MR. JANOUSEK: Yes, sir, on my contract with the 
parties. It was, in essence, that I would prosecute a suit 
to judgment for them and that I would be paid from them 
35 percent of all amounts collected on that judgment, and, 
of course, at the time the judgment was satisfied and dis- | 
missed, the fund was removed by which I was to be paid-- 
Judge Tamm's ruling, which your Honor has read, mae 


dgment followed." 
Judes (App. 16, 17) 
The occurrences leading to the filing of suit, culminating in 


age --- 


appellant's judgment in the District Court were again set forth in argu- 
ment of the matter before Judge Keech on February 14, 1958, ! in somewhat 
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greater detail. (App. 22 - 25) 


As was pointed out to both Judge Sirica and Judge Keech, the 
issues before them centered not on the paragraphs in appellant's judg- 
ment that he should recover the sum of $730 (later amended to read 
$665), and that the appellant should have a judgment of $17.50 each 
month on the monthly payments received by the defendants, but on the 
fifth paragraph in the judgment which recites: 

“ORDERED, ADJUDGED AND DECREED, that the 
plaintiff shall have judgment against the defendants in an 
amount equal to 35% of any and all other sums received 
by the defendants, or any of them, in payment of the 
claims of Effie D. Chatterton against Edward W. Chatterton 
in the satisfaction and dismissal of the judgment in Civil 
Action No. 916 in the United States District Court for the 
Eastern District of Texas; * * *" (App. 16-19, 24, 25) 

As was also pointed out to the court on February 14, 1958, 
during argument of appellant's motion for a hearing and the taking of 
testimony on the issues, and appellees’ motion to show Satisfaction of 
the judgment, the fifth paragraph had been included in the judgment by 
the trial Court in 1953, at the request of and to protect the plaintiff; 
for although it had not been possible to establish it during the trial, 
there were indications that the appellees had received or would receive 


sums other than those they admitted receiving from Edward W. Chatter- 


ton at the time the Texas judgment was shown as satisfied and dismissed. 
And the Court was informed on February 14, 1958, that, due to the ear- 
lier residence of Edward W. Chatterton in Texas, appellant had only 
recently known of his presence in this area and had for the first time 
examined him by deposition on January 28, 1958--a deposition that had 
been rendered futile by the witness's evasiveness and uncontrollability 
out of the presence of the Court. (App. 25 - 28) 


Similarly, on November 7, 1957, appellant had in argument be- 
fore Judge Sirica given the Court some of the reasons for including the 
fifth paragraph in appellant's judgment in 1953: 











| 
"MR. JANOUSEK: Your Honor, may I also add--Mr. 
Elmore would not know this because he is new to this aspect 
of the litigation--that the fifth paragraph was put in that judg- 
ment by Judge Tamm at my request by reason of the fact that 
the evidence in that case in my suit for a fee strongly showed 
just what I am telling the Court this morning--that more 
money had passed, and Judge Tamm very willingly included 
that fifth paragraph which gave me the protection that - am 
asking this Court for. | 


"THE COURT: I can understand the reason for it. I 
think I would have done the same thing." 
(App. 21) 


i 
Because appellant has not, from the inception of his claim, been 


able to obtain from the appellees (through depositions and written inter- 
rogatories he has_ taken of all of them in the course of the case in the 
District Court), a frank and un-evasive disclosure of the actual circum- 
stances and considerations under which the dismissal of the Texas judg- 
ment was surreptitiously arranged and accomplished without the appel- 
lant's knowledge, appellant took the deposition of Clarence M. Dinkens 
shortly before the hearing before Judge Sirica on November 7 1957. 
Facts obtained in that deposition were summarized in appellant's memo- 
randum entitled "Supplemental Opposition to Motion of Judgment Debtors" 
which was before the District Court Judges on November 7, 1957 and 
February 14, 1958. (App. 10 - 13) 


This witness, an attorney, and related to the appellees and 
Edward W. Chatterton by marriage, as stated above, had daily attended 
the trial leading to appellant's judgment in 1953, although he did not en- 
ter his appearance. In his deposition he admitted, however, that when 
appellant had filed his suit for professional compensation he had arranged 
for counsel to defend the appellees, that he had discussed the case with 
counsel so employed, had made suggestions and otherwise participated 
in the preparation and presentation of their case to avoid appellant's 
claim. Of significance was the fact that he admitted he then was and had 
been in touch with Edward W. Chatterton, and that in 1950 the release 


agreement and legal papers effecting the satisfaction and dismissal of 
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the Texas judgment had passed through his (the witness Dinkens) hands. 
Edward W. Chatterton is not a lawyer, and at the time of his deposition, 
taken by the appellant on January 28, 1958, he was a hostilely alert 
witness who could not remember precisely how or by whom the papers 
dismissing the Texas judgment had been prepared; and although he had 
executed an affidavit only a few weeks earlier, which appellees had 
attached to their motion to show satisfaction of appellant's judgment, 
Edward W. Chatterton declared he did not know who had prepared the 
affidavit, did not know how it had come into his possession for signature, 
and could not recall even where he had signed it, until appellant sug- 
gested he would also interrogate the Notary Public before whom the affi- 
davit had been verified, whereupon the witness Chatterton recalled, at 
least, that he had executed the affidavit in Virginia. (App. 27, 28) 

The witness Dinkens had testified, however, that he had prepared the 
affidavit by which his father-in-law Chatterton, and his mother-in-law 
and sisters-in-law, the appellees, were attempting to make their show- 


ing of satisfaction. (App. 10 - 13 ) These facts were before the Dis- 


trict Court on February 14, 1958, and were in part the basis for appel- 
lant’s motion to refer the matter for hearing, which was then before the 
Court, the appellant further pointing out in argument: 


"* * * T feel that the circumstances in this case, 
being as they are, with the long history in this case of 
rather indirect dealing that has occurred, with my in- 
ability at the present time to obtain by deposition reason- 
able answers to questions reasonably framed. 


"THE COURT: You are pitching that on the fact of 
the evasiveness of the witnesses you have called? 


"MR. JANOUSEK: Yes, sir. And the fact that I 
should not at this time be expected to forego my right to 
recover 35 percent of any and all other amounts collec- 
ted by these plaintiffs upon the perfunctory showing they 
have made by affidavits before the Court. In that connec- 
tion, I want to say that the affidavits put before the Court 
declaring those are the only sums are the very affidavits 
of the people who effected the dismissal of the Texas 
judgment at the time and who have every interest in that 
respect in the case. I would like similarly to say to Your 
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Honor, that the showing of a full satisfaction of the judg- 

ment at this time would deprive me without full hearing 

of the right to execute and collect the money that is due me, 

has been due me for a long period of time. I simply re- 

quest the Court to set it down before a Judge of this Court 

so that testimony can be taken and we could get to the bot- 

tom of some of the things that exist in this matter. I ‘think 

Your Honor should know that 35% of $18, 000 comes to some- 

thing over $6,000, and at the present time I have received 

about $1, 500 on that amount and nothing more. To show 

satisfaction of all presently existing payments at this time 

would deprive me of my right to come into something that 

is properly mine and I therefore ask the Court to refer 

the matter for hearing."' (App. 28-29) ! 

On November 7, 1957, the Court continued the matter for 90 
days, giving the appellant time to investigate and take depositions. 
(App.13,21,22 As later reported to the Court, appellant investigated 
further, the depositions of Edward W. Chatterton(referred to above) 
and Effie D. Chatterton were taken, as was the deposition of the mana- 
ger of the Connecticut Avenue apartment building where the latter re- 
sides and a substantial monthly rental is paid. But the continued e- 
vasiveness and circumlocution of the witnesses in the Chatterton family 
showed clearly the necessity of referring the issues made under Federal 
Rule 60(b) to a Judge for the taking of testimony, where the witnesses 
would be under the supervision of the Court, and where the Court in de- 
ciding the issues would be able to apply the tests of credibility, so essen- 
tial particularly in this proceeding with its long history of the attempted 
avoidance by the appellees, aided by those in their family, of their in- 
debtedness to the appellant. Appellant therefore filed a motion making 
this request, setting out his reasons in the accompanying memorandum 


(App. 13, 14) and in argument to the Court on February 14, 1958.(App.27 9) 


The Motions Judge on that day, after being informed of some of ' 
the substance of the depositions, which had proved futile due to the con- 
duct of the witnesses, so that appellant had not gone to the expense of ‘ 
having them transcribed, indicated some interest in them. Appellant 
then offered to have them transcribed and put before the Court. But the 


i 
' 
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Court was disinclined to receive them, and before they could be tran- 
scribed the order of February 15, 1958, was made denying appellant's 


motion and granting the appellee's motion for satisfaction of the judg- 
ment. (App. 29, 30, 32, 34, 13, 14) 


STATUTES AND RULES INVOLVED 


Federal Rules of Civil Procedure. "Rule 60. Relief From 
Judgment or Order. * * * (b) Mistakes; Inadvertence; Excusable Neg- 
lect; Newly Discovered Evidence; Fraud, Etc. On Motion and upon such 
terms as are just, the court may relieve a party or his legal represen- 
tative from a final judgment, order, or proceeding for the following 
reasons: * * * (5) the judgment has been satisfied, released, or dis- 
charged, ****" 


STATEMENT OF POINTS RELIED ON 


The order of the District Court denying appellant's motion for 
reference of the Rule 60(b) proceeding for hearing and the taking of 
testimony on the controverted issues of satisfaction of the judgment 
concerned, and the Court's granting appellees’ motion seeking to show 
satisfaction was erroneous both as a matter of law and judicial dis- 


cretion. 


SUMMARY OF ARGUMENT 


Under Rule 60(b)(5), F.R.C.P., as well as the state of the 
record before the District Court, appellant was entitled to a hearing 
and the taking of testimony before the District Court on the appellees' 
assertions of alleged payment and satisfaction of the judgment con- 
cerned, and appellant's denial that such payment and satisfaction 
existed. 





ARGUMENT 


The appellees' commenced by motion a Rule 60(b) proceeding 
in the District Court seeking, under clause (5) of the Rule to show satis- 
faction of all amounts then due the appellant under the judgment he ob- 


tained against them in 1953. 


In addition to opposing the appellees’ motion, appellant filed a 


motion requesting that the matter be referred for hearing and taking of 
testimony on the issues, as is customary, it is submitted, in a Rule 60(b) 
proceeding when request is made therefor. It is the appellant's position 
that the District Court in denying the appellant's motion and granting 
appellees’ motion to show satisfaction of the judgment constituted error 


both as a matter of law and in the exercise of judicial discretion. 


Proceedings under the fifth clause of Federal Rule 60(b) are 
said to be the modern counterpart of the writ of audita querela which 
was, "* * *a regular suit with its usual incidents, pleadings, issues of 
law and fact, trial judgment, and error * * *" 1 Black, Judgments, p. 
457, Sec.299. 7 Moore's Federal Practice, p.275, Sec. 60. 26(2). 


The hearing procedure, the taking of testimony to determine the 
issues, is to be accorded under a Rule 60(b) proceeding. Klap prott v. 
United States, 335 U.S. 601, 93 L.Ed.266, 69 S.Ct. 384; F. D, LC. Vv. 
Alker, (C.C. A. 3rd, 1956) 234 F.2d 113. And it has been held that under 
modern motion practice controverted issues arising on a motion seeking 
to show satisfaction of a judgment at law are triable by a jury, Lillie v. 


Dennert, (CCA 6th, 1916) 232 Fed. 104. i 


Moreover, the appellees had the burden of establishing their 
claim of alleged satisfaction of the judgment, which, it is submitted, the 
record shows they did not meet. If the appellees have satisfied the judg- 
ment, as they contend, they should have no hesitancy in being called 
and giving testimony before the District Court; and their opposition to 
that form of proceeding, coupled with other matters of record in the 
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District Court, raise very material issues of credibility, rendering the 
self-serving affidavits they filed with their motion insufficient evidence 
to support their contention. On this state of the record the District 

Court’s order constitutes, it is submitted, an error in judicial discre- 


tion requiring reversal. 


As credibility of the witnesses is in this instance a paramount 
factor if a fair and correct outcome of the issues is to be attained, the 
hearing requested by the appellant in the District Court is an indispen- 
sable factor in their determination. 


CONCLUSION 


Appellant's sole request in the District Court on February 14, 
1958, was that the Rule 60(b) proceeding be referred, as is customary, 
to a Judge of the Court for a hearing and the taking of testimony on the 
disputed issues. That, in essence, is the appellant's sole objective in 
this appeal. The appellant feels there is an element of due process in- 
volved, and that no litigant should be deprived, without full procedural 
safeguard,of a judgment such as this; a judgment for professional com- 
pensation representing first several years of work benefitting the judg- 
ment debtors, and later additional years of work obtaining a judgment 
and trying to obtain payment for the services rendered them. 


It is respectfully submitted that the order of the District Court 
dated January 15, 1958, be reversed and the cause be remanded for 
hearing in accordance with appellant's motion therefor. 


JOSEPH O. JANOUSEK 


American Security Building 
Washington, D. C. 


Appellant, Pro Se 
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APPENDIX FOR APPELLANT 


[ Filed December 11, 1951] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH O. JANOUSEK 
730 15th Street, N. W. 
Washington, D. C. 
Plaintiff 
vs. 


ELIZABETH S. CHATTERTON 
2100 I Street, N. W. 
Washington, D.C. 


ELEANOR C. FORSYTHE 
Route 1 


Sterling, Virginia 
EFFIE D. CHATTERTON 


3150 16th Street, N. W. 
Washington, D.C. 


) 
) 
) 
) 
: 
CIVIL ACTION NO. 5128-'51 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants 
COMPLAINT : 
(Breach of Contract) | 

1. This Court has jurisdiction under Title 11, Chapter 3 of the 
District of Columbia Code, 1940. 

2. The plaintiff is a citizen of the United States and at all times 
hereinafter mentioned was a member of the bar of the District of 
Columbia engaged in the practice of law in Washington, D. C. 

3. The defendants are citizens of the United States, the defend- 
ants Elizabeth S. Chatterton and Eleanor C. Forsythe being pee 
of the defendant Effie D. Chatterton. 

4. Onor about April 7, 1947, as a result of prior conferences 
and consultation of the defendants with the plaintiff, the said defendants, 
and each of them, in the District of Columbia, contracted with and 
engaged the professional services of the plaintiff for the prosecution 
of a claim of money due the defendant Effie D. Chatterton by her 
former husband, Edward W. Chatterton, the father of the defendants 


2 
Elizabeth S. Chatterton and Eleanor C. Forsythe. 


5. The said contract for professional services provided, inter 


alia, that the plaintiff was to institute and prosecute on behalf of the 


three defendants herein a suit in the name of Effie D. Chatterton against 
Edward W. Chatterton; that in consideration of services so rendered, 
the plaintiff herein was to receive as compensation a retainer of $300, 
and a further sum equal to 35% of all sums collected on any judgment 
obtained against Edward W. Chatterton. The defendants further agreed 
to provide and advance the costs of litigation. 

6. Pursuant to the terms of the contract plaintiff undertook a 
detailed investigation, obtained necessary data and records, prepared 
the action for filing, arranged for the appearance of a member of the 
Texas bar as associate counsel, and, on or about May 22, 1947, filed 
suit in the interest of the three defendants herein, and under their 
direction, in the name of Effie D. Chatterton, Plaintiff, vs. Edward W. 
Chatterton, Defendant, Civil Action No. 916, in the United States District 
Court for the Eastern District of Texas. 

7. Thereafter, until approximately May 7, 1950, the plaintiff 
herein rendered in behalf of the defendants herein extended professional 
services including opposition to and effecting dismissal of motions of 
Edward W. Chatterton, the taking of depositions in Texas and the 
District of Columbia, extensive conferences and correspondence in 
preparation for trial, directing and participating in the trial of the said 
cause in the United States District Court for the Eastern District of 
Texas, and preparing and filing legal memoranda and authorities in 
accordance with the Court's request at the conclusion of the said trial. 
As a result of the foregoing professional services rendered the defend- 
ants herein there was entered in said Civil Action No. 916 in the United 

States District Court for the Eastern District of Texas a judgment 
for the plaintiff therein, Effie D. Chatterton, against the defendant, 
Edward W. Chatterton, in the sum of $18,846.06 with interest at 5 per 
cent per annum until paid. 


8. Following entry of the said judgment the defendants herein 
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declined the advice of the plaintiff herein relative to execution on the 
said judgment, and the said defendants commenced to communicate 
directly with the judgment debtor, Edward W. Chatterton. : 

9. On or about May 1, 1950, the defendants herein, and each of 
them, in wilful breach of their contract with the plaintiff herein, and in 
an attempt to avoid compensation of the plaintiff as provided by the con- 
tract, made an agreement directly with the judgment debtor, Edward Ww. 
Chatterton for the payment and satisfaction of the said judgment. The 
defendants herein, with the aid of the said judgment debtor, further 
attempting to avoid payment of plaintiff's compensation, caused to be 
filed in Civil Action No. 916 in the United States District Court for the 
Eastern District of Texas a document entitled 'Compromise of Judg- 
ment" the recitals of which show payment and satisfaction of the said 
judgment under terms which are a subterfuge and which do not disclose 
the actual settlement of the defendants herein with the said Edward W. 
Chatterton. ! 

10. No appeal was taken from the said judgment in me Action 
No. 916 in the United States District Court for the Eastern District of 
Texas, and on the date of the defendants’ dismissal thereof in breach of 





their contract with the plaintiff, the said judgment was final, | valid and 
subsisting. | 
11. As a result of the said breach of contract the defendants are 
indebted to the plaintiff in an amount equal to 35% of the judgment of 
$18,846.06, with interest at 5% thereon until paid. : 
WHEREFORE, plaintiff demands judgment in the sum of $6,696.12, 
with interest at 5% thereon until paid, besides costs. 


/s/ Joseph O. J anousek 
Pro Se 
730 15th Street, N. W. 
Washington 5, EC. 
(Executive 2244) 











[ Filed July 22, 1953] 


FINDINGS OF FACT AND CONCLUSIONS 
~ OFLAW 


This cause came on for trial without a jury, and the Court, having 
heard the evidence on the pleadings and issues, on the basis of the testi- 
mony adduced and the documentary evidence received finds the facts 
and states the conclusions of law as follows: 

1. This is an action for professional fees for legal services ren- 
dered brought by the plaintiff, Joseph O. Janousek, against the defend- 
ants, Elizabeth S. Chatterton, Eleanor C. Forsythe and Effie D. Chatter- 
ton. 

2. The Court finds from the evidence that each of the defendants, 
namely, Elizabeth S. Chatterton, Eleanor C. Forsythe and Effie D. 
Chatterton, entered into a contract with the plaintiff under which it was 
agreed that the plaintiff would render legal services to and for the 
benefit of the said three defendants. 

3. The Court further finds from the evidence that the terms of 
the contract between the plaintiff and the three defendants are expressed 
in the memorandum dated April 7, 1947, designated Plaintiff's Exhibit 
No. 1, which has been offered and received in evidence; and that the 
terms of the contract between the parties, in so far as they are perti- 
nent to the Court's decision, provided that the plaintiff was to prosecute 

a claim in the courts of Texas, and that in addition to a retainer 
of $300.00, the plaintiff was to receive as compensation amount equal to 
35% of all amounts collected on any judgment obtained in the courts of 
Texas. 

4. The Court finds that on May 11, 1949, the plaintiff, in behalf 
of the three defendants obtained a judgment in the name of the defend- 
ant, Effie D. Chatterton, against Edward W. Chatterton in Civil Action 
No. 916 in the United States District Court for the Eastern District of 
Texas in the amount of $18,846.06, as evidenced by a certified copy 
thereof offered and received in evidence herein as Plaintiff's Exhibit 
No. 6. The evidence shows that there was no appeal taken from the 
judgment and that the said judgment was final. 
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5. The Court finds from the evidence that after the judgment in 
Texas was obtained, plaintiff made some attempts to execute the judg- 
ment but that no substantial assets subject to execution were located up 
to the time that defendants negotiated their settlement of the case in 
Texas. ; 

6. The Court finds that the defendants herein on May 1, 1950, in 
breach of their contract with the plaintiff, and without plaintiff "s know- 
ledge, consent, approval or participation, effected a settlement of the 
said final judgment of $18,846.06 with the judgment debtor, and caused 
to be filed in the United States District Court for the Eastern District 
of Texas a satisfaction and dismissal of the said judgment therein. 

7. The Court finds that as consideration for the satisfaction and 
dismissal of the said judgment in the Texas court, there has been paid 
in the name of the defendant Effie D. Chatterton to the benefit of the 
three defendants the sum of $300.00 and payments of $50.00 a month 
beginning July 1, 1950, and totaling $1800.00 as of the time of this trial, 

and that the payments of $50.00 a month are to continue during 
the lifetime of the defendant Effie D. Chatterton and the aa i debtor 
Edward W. Chatterton. 

8. The Court finds that through June 30, 1953, the plaintiff should 
recover against the three defendants the amount of $730.00, representing 
35% of the $1800.00 actually paid to date, and that the plaintiff has a 
continuing right to recover 35% of future amounts collected by the defend- 





ants as a result of the settlement of the judgment. 

9. The Court finds that some $500.00 paid to plaintiff by defend- 
ants represented expenses and costs of travel, depositions and other 
necessary costs and was not part of plaintiff's fee. : 

CONCLUSIONS OF LAW | 

1. The Court has jurisdiction over the parties and the subject 
matter of this proceeding. | 

2. The Court denies the motions of the defendants Elizabeth S. 
Chatterton and Eleanor C. Forsythe to dismiss as to them. | 


3. The three defendants are original joint obligors on an original 
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undertaking with the plaintiff. The contract is not within the statute of 
frauds, and S. 12-302 of the District of Columbia Code, 1951, does not 
apply to the contract. 

4. At the time of the satisfaction and dismissal of the Texas judg- 
ment, the judgment was final and the judgment debtor was solvent. 

5. The satisfaction and dismissal of the Texas judgment on 
May 1, 1950 was a breach by the defendants of their contract with the 
plaintiff. 

6. The defendants are liable to the plaintiff, to pay to the plaintiff 
an amount equal to 35% of the amounts collected and to be collected on 
the judgment. 

7. Through June 30, 1953, the plaintiff shall recover of the three 

defendants the amount of $730.00, and the plaintiff shall further 
recover of the three defendants 35% of all future amounts collected as 
a result of the settlement of the judgment in the Texas court. 

8. The plaintiff shall recover from the three defendants his costs 
in this action. 

IT IS SO ORDERED, and counsel for the plaintiff will submit an 
appropriate judgment in accordance herewith. 


/s/ Edward A. Tamm 
United States District Judge 


{ Certificate of Service] 


[ Filed July 22, 1953] 
JUDGMENT 

This cause came on for hearing on the pleadings and the testimony 
and evidence of the parties in open court, and upon consideration thereof, 
after argument of counsel for the respective parties, it is by the Court 
this 22nd day of July, 1953, 

ORDERED, ADJUDGED AND DECREED, that the motion of the 
defendants Elizabeth S. Chatterton and Eleanor C. Forsythe to dismiss 
the action as to them be and the same is hereby denied; and further 
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ORDERED, ADJUDGED AND DECREED, that the plaintiff shall 
recover of the defendants the sum of $730.00 and that the plaintiff have 
judgment and execution against the defendants therefor; and further 

ORDERED, ADJUDGED AND DECREED, that the plaintiff shall 
have a judgment against the defendants in the amount of $17.50 each 
month on each monthly payment of $50.00 received by the defendants, 
or any of them, from Edward W. Chatterton under the compromise of 
the claims of Effie D. Chatterton against Edward W. Chatterton effected 
on May 1, 1950; and further 

ORDERED, ADJUDGED AND DECREED, that the plaintiff shall 
have judgment against the defendants in an amount equal to 35% of any 

and all other sums received by the defendants, or any of them, in 
payment of the claims of Effie D. Chatterton against Edward W. Chatter- 
ton and the satisfaction and dismissal of the judgment in Civil Action 
No. 916 in the United States District Court for the Eastern District of 
Texas; and further 

ORDERED, ADJUDGED AND DECREED, that the plaintit shall 
recover of the defendants his costs in this action and that he have judg- 
ment therefor. ! 


/s/ Edward A. Tamm | 
United States District Judge 


[ Filed July 31, 1953] 
ORDER 
Upon further consideration of the Findings of Fact, the Conclu- 
sions of Law and the Judgment entered herein, and counsel for the 


respective parties having agreed hereto, it is by the Court this 30th 
day of July, 1953, ! 
ORDERED, that paragraph numbered 8 of the Findings of Fact be, 
and the same is hereby amended to read: "8. The Court finds that 
through June 30, 1953 the plaintiff should recover against the three 
defendants the amount of $665.00, representing 35% of the $1,900.00 
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actually paid to date, and that the plaintiff has a continuing right to 
recover 35% of future amounts collected by the defendants as a result 
of the settlement of the judgment."; and further ordered that the figure 
"$730.00,"’ wherever it appears in the Findings of Fact, the Conclusions 
of Law and the Judgment entered herein be, and the same is hereby 
amended to read ''$665.00." 


/s/ Edward A. Tamm 
United States District Judge 


No objection as to form: 
/s/ Robert C. Handwerk 
Atty. for Defendants. 


{ Filed October 3, 1957] 


MOTION FOR ORDER OF PARTIAL SATISFACTION 
OF JUDGMENT 


Comes now the defendant, Effie D. Chatterton, by and through her 
attorney and moves this Honorable Court for an order entering satis- 
faction of the judgment herein to the date of the hearing of this motion 
and for reasons therefor says as follows: 

1. On July 22, 1953, a judgment was entered herein by this court 
in favor, of plaintiff against defendants for the sum of $730 and "in the 
amount of $17.50 each month on each monthly payment of $50 received 
by the defendants, or any of them, from Edward W. Chatterton under 
the compromise of the claims of Effie D. Chatterton against Edward W. 
Chatterton, effected on May 1, 1950.” 


And Plaintiff was further given judgment against defendants "in 


an amount equal to 35% of any and all other sums received by the 
defendants, or any of them, in payment of the claims of Effie D. Chatter- 
ton v. Edward W. Chatterton and the satisfaction and dismissal of the 
judgment in civil action 916 in the United States District Court for the 
Eastern District of Texas." 

2. By further order of this Court entered July 30, 1953, the 
aforesaid judgment of July 22, 1953 was amended to substitute for the 





figure $730, the figure $665. 

13 3. Defendant Effie D. Chatterton has since the rendition of the 
aforesaid judgment in this Court received the sum of $50 per month 
from Edward W. Chatterton and she has received no other payments in 
money or property on account of her settlement of the judgment in her 
favor against said Edward W. Chatterton with the exception of $100 
received by her as recited in the findings of fact of this = entered 
July 22, 1953. : 

4. Defendants have caused the aforesaid sum of $665. 00 to be 
paid to plaintiff; costs amounting to $67.70, and defendants have further 
paid unto plaintiff the sum of $17.50 each month following the entry of 
said judgment on July 22, 1953, to the date of this motion, and that said 
judgment is paid to date. Despite the payment of such amounts to plain- 
tiff, plaintiff has failed to file notice of such satisfaction of said judg- 
ment to date, though requested to do so by defendant, Effie D. Chatterton. 
There does appear on the record of this court a praecipe showing pay- 
ment of $665.00 and costs as aforesaid plus $17.50 for the months of 
July and August, 1953. This defendant avers that she is entitled to the 
entry of such partial satisfaction of judgment among the records of this 
Court and therefore respectfully moves this Court for an order showing 
that all monies due on account of said judgment have been fully paid to 


date. ! 
/s/ S. Churchill Elmore 
Attorney for Defendant 
1333 G St. N. W. 
Washington, D.C. 
[ Certificate of Service] | : 
16 [ Filed October 11, 1957] | 


ANSWER IN OPPOSITION TO MOTION 
OF JUDGMENT DEBTOR 


The plaintiff opposes the motion of the judgment debtors which has 
been filed herein on the ground that since entry of the judgment in this 
action the judgment debtors have with the aid of Edward W. Chatterton, 
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by non-disclosure and otherwise, continued to attempt to defeat and 
avoid payment for plaintiff's professional services rendered to the 
judgment debtors in Effie D. Chatterton vs. Edward W. Chatterton, 
Civil Action No. 916, in the United States District Court for the Eastern 
District of Texas, wherein a judgment of $18,846.06 was obtained for 
Effie D. Chatterton, one of the judgment debtors herein, against the 
said Edward W. Chatterton. The judgment in the Texas Court was 
subsequently dismissed by an arrangement between the judgment debtors 
herein and Edward W. Chatterton without the knowledge or consent of the 
plaintiff and judgment creditor herein who continues in substantial part 
unpaid for his professional services and for amounts due him under the 
judgment entered herein on July 22, 1953; and for other reasons and 
facts subsequently to be brought to the attention of the Court. 


/s/ Joseph O. Janousek 
American Security Building 
Washington 4, D.C. 


[ Certificate of Service] 


[ Filed November 6, 1957] 


SUPPLEMENTAL OPPOSITION TO MOTION 
OF JUDGMENT DEBTORS 


The judgment in this case represents a fee for professional 
services on which the plaintiff, now judgment creditor, was compelled 
to sue Mrs. Effie D. Chatterton and her two daughters, Elizabeth 
Chatterton and Eleanor Forsythe, now the judgment debtors herein. 

Although this Court has been asked for an order "entering satis- 
faction of the judgment" on a motion signed by S. Churchill Elmore, 
who appears as counsel of record for the defendants, preparation of the 
motion has in fact been directed by Clarence M. Dinkins who is, respec- 
tively, son-in-law and brother-in-law of the defendant judgment debtors. 

The said defendant judgment debtors on or about May 1, 1950, 


arranged and effected a settlement of a judgment obtained in their behalf 
against Edward W. Chatterton in the United States District Court for the 
Eastern District of Texas in the amount of $18,846.06, without the 
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knowledge of the attorney-plaintiff herein who had represented them. 


The judgment so settled and dismissed without this attorney's know- 
ledge, and without provision for the payment of his professional fees and 
advancements, had been obtained for the parties after more than three 
years of intensive work in a vigorously contested action in the Texas 
District Court. The parties in so settling and dismissing the 
judgment removed from this attorney the fund out of which he was to 
receive 35% as compensation for his services. An additional period of 
about three years were necessary in litigation in the within proceeding 
to obtain the judgment which the judgment debtors now seek to show as 
satisfied in a continuing endeavor to avoid payment of iat aa 





compensation due this attorney. 

The deposition of Clarence M. Dinkins was taken on November 4, 
1957, in aid of the judgment and execution under the provisions of 
Federal Rule 69. He admitted that the papers effecting the dismissal 
of the Texas judgment had been examined by him in 1950 and were in 
fact delivered to Effie D. Chatterton for signature by his wife, Margaret 
Louise Chatterton Dinkins. He admitted that when the within suit to 
recover professional compensation followed, he arranged for counsel to 
defend Mrs. Chatterton and her daughters, that he discussed the case, 
made suggestions to counsel and otherwise participated in the defense 
of the action, including attendance at most of the trial. ! 

The testimony of this witness further shows that the filing of the 
motion seeking to show satisfaction of the judgment herein is the result 
of $4,200.00 presently being held by the Realty Title Company in the 
account of Effie D. Chatterton against the unsatisfied portion of the 
judgment herein; and that Clarence M. Dinkins and S. Churchill Elmore 
seek a release of the funds to enable them to collect one-third thereof 
as fees they claim of the said Effie D. Chatterton. : 

The witness Dinkins admits that he has from time to time been 
in touch with Edward W. Chatterton, who was the judgment debtor in 
the Texas suit, who is the former husband of Effie D. Chatterton, the 
father of Elizabeth Chatterton and Eleanor Forsythe, the judgment 
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debtors herein, and the father-in-law of the said Clarence M. Dinkins 

through whose hands passed the papers surreptitiously dismiss- 
ing the Texas judgment in 1950. The said Clarence M. Dinkins admits 
that he recently prepared the affidavit signed by Edward W. Chatterton 
on October 2, 1957, which accompanies the present motion, and which 
attempts to support the judgment debtors and Messrs. Dinkins and 
Elmore in their endeavor to show payment of a judgment on which there 
are substantial amounts owing. 

Despite the actual participation of Clarence M. Dinkins throughout 
this litigation, he has not at any time appeared as counsel of record. 
The judgment creditor herein has been unaware of the extent of his 
activities and his participation as off-the-record-counsel until the tak- 
ing of his deposition on November 4, 1957. 

In view of the foregoing circumstances, and the unabated efforts of 
the judgment debtors herein, with the aid and cooperation of Edward W. 
Chatterton and other family members, to conceal the actual terms by 
which the Texas judgment was paid, satisfied and dismissed surrepti- 
tiously to avoid and defeat payment of attorney fees, and the continuing 
non-disclosure and concealment by the parties of funds which obviously 
have been and are passing between them in an endeavor to avoid pay- 
ment of the judgment herein, the affidavits of these parties filed with 
their motion do not satisfy the plaintiff and judgment creditor. 

There is no dispute about the judgment debtors having paid 
$665.00 on the judgment shortly following its entry in 1953, or the sum 
of $17.50 from that date to October 1957; which is, however, but a 
fractional part of 35% of $18,836.06 which amounts to approximately 
$6,595.00. 

The fifth paragraph of the judgment herein recites: that the 

plaintiff "shall have judgment against the defendants in an amount 
equal to 35% of any and all other sums received by the defendants, or 
any of them, in payment of the claims of Effie D. Chatterton against 
Edward W. Chatterton and the satisfaction and dismissal of the judg- 
ment in Civil Action No. 916 in the United States District Court for the 
Eastern District of Texas." 
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The judgment debtors have obviously received funds beyond the 


amounts they say they have received, on which this judgment creditor 
is entitled to 35%. | 

There has been no payment and satisfaction to date under the fifth 
paragraph of the judgment herein, and it is respectfully requgsted that 
the pending motion be denied. 


/s/ Joseph O. Janousell 
American Security sa a 
Washington, D.C. 





[ Certificate of Service] 


[ Filed November 8, 1957] 
ORDER 

Upon consideration of the motion of the defendants for partial 
satisfaction of judgment, and argument by the plaintiff and by counsel 
for the defendants having been had thereon, it is by the Court this 8th 
day of November, 1957, 

ORDERED, that the said motion be and the same is hereby con- 
tinued to February 12, 1958, for further argument and iat on that 
date. 


/s/ John D. Sirica | 
United States District Judge 


Seen: 
/s/ S. Churchill Elmore 
Attorney for Defendants 





[ Filed February 12, 1958] 
MOTION TO REFER CASE FOR HEARING AND TRIAL OF ISSUES 

The plaintiff and judgment creditor herein, moves the Court to 
refer this case to the Assignment Commissioner to be assigned for 
hearing, trial and determination of the issues existing under the motion 
of the judgment debtors, filed under Rule 60(b)(5) of the Federal Rules 
of Civil Procedure, attempting to show satisfaction of the judgment 
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herein, and the opposition of the plaintiff and judgment creditor thereto. 


/s/ Joseph O. Janousek, Fiaintiff 
American Security Building 
Washington 5, D. C. 


NOTICE 


To: S. Churchill Elmore, Esq., Attorney for Defendants 
1333 G Street, N. W. 
Washington, D. C. 


Please take notice that the foregoing motion, with points and 
authorities annexed, will be brought to the attention of the Judge presid- 
ing in Motions Court No. 2 on February 12, 1958, at 10:00 a.m., or as 


soon thereafter as counsel can be heard. 
/s/ Joseph O. Janousek, Plaintiff 


[ Filed Feb. 12, 1958] 

POINTS AND AUTHORITIES IN SUPPORT OF MOTION 

The defendants and judgment debtors have filed a motion under 
Rule 60(b)(5) of the Federal Rules seeking an order declaring payment 
and satisfaction of the judgment of record in this action, which continues 
in major part unpaid and unsatisfied. 

Other than the payment of $665.00, shortly following entry of the 
judgment in 1953, and $17.50 a month from that time to and including 
February 1958, the judgment continues unsatisfied with respect to para- 
graph 5 of the judgment which provides: 


ORDERED, ADJUDGED AND DECREED, that the 
plaintiff shall have judgment against the defendants 
in an amount equal to 35% of any and all other sums 
received by the defendants, or any of them, in pay- 
ment of the claims of Effie D. Chatterton against 
Edward W. Chatterton and the satisfaction and dis- 
missal of the judgment in Civil Action No. 916 in the 
United States District Court for the Eastern District 
of Texas; 


To avoid unnecessary repetition, the Court is respectfully referred 
to the two memorandums filed in this case by the plaintiff in opposition 
to the judgment debtors' motion respectively entitled ''Answer in opposi- 
tion to motion of judgment debtor" and "Supplemental opposition to 
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motion of judgment debtors". The Court is also referred to the steno- 





graphic transcript of the proceedings in this matter before Judge Sirica 
on November 7, 1957. This material, already of record in this 
action, sets forth fully the existing issues and the reasons upon which 
the plaintiff and judgment creditor opposes any showing of payment or 
satisfaction of the judgment under paragraph 5. 7 





Since argument of the matter before Judge Sirica, the plaintiff 
has made further investigation and has attempted to get to the bottom of 
the irregularity in this matter--an irregularity which the Court sensed 
(pages 21 and 22, Transcript of hearing before Judge Sirica, November 1; 
1957) and which continues to exist. Among other efforts, the Plaintiff 
has attempted to ascertain facts and elicit information on the basis and 
method of the dismissal of the Texas judgment by taking the deposition 
of Edward W. Chatterton, former husband and father, respectively, of 
the several judgment debtors herein, who contrived with them to effect 
the dismissal of the Texas judgment without payment for professional 
services due the plaintiff, Joseph O. Janousek, herein. By deposition 
the plaintiff herein has also attempted to obtain information from Effie 
D. Chatterton, who signed and had transmitted (in some manner which 
is yet undisclosed) to Edward W. Chatterton the documents effecting 
dismissal of the Texas judgment. These and other depositions were 
adjourned on January 28, 1958, as a wholly ineffective and fruitless 
endeavor in this instance because of the evasiveness, equivocation and 
circumlocution of the witnesses who continue to avoid making any dis- 
closure of facts relating to the dismissal of the Texas judgment, and 
other facts bearing upon amounts due the plaintiff under paragraph 5 of 
this judgment. 

The matter can be resolved only by a hearing and trial af the 
issues before and under control of the Court, where the witnesses can 
be examined and required to give direct and responsive answers under t 
the supervision of the Court, and where the Court in passing upon the 

issues will have an opportunity to measure the credibility of the 
witnesses and the testimony given, all very important factors under the 


I 
| 


circumstances existing in this case. 
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Proceedings of this kind, under Federal Rule 69(b), are the 
modern counterpart of the former independently brought action, some- 
times referred to as audita querela and it is said that the practice of 
holding hearings on the issues is desirable. In some instances jury 
trials have been allowed. 7 Moore's Federal Practice, pages 329, 330. 

It is, therefore, requested that this proceeding be referred to the 
Assignm ent Commissioner for assignment for hearing by a Judge of 
this Court, for trial and determination of the issues existing. 


/s/ Joseph O. Janousek 
American Security Building 
Washington 5, D.C. 


[ Certificate of Service] 


[ Filed February 17, 1958] 
OR DER 

This case came on for hearing before the court on February 14, 
1958, on the motion of the defendant Effie D. Chatterton filed October 3, 
1957, for order of partial satisfaction of the judgment herein, and on 
plaintiff's motion to refer the case for hearing and trial of the issues, 
filed February 12, 1958. The motion for partial satisfaction was 
originally heard by Judge Sirica on November 7, 1957, and was continued 
for ninety days to permit the plaintiff to go to Texas and pursue what- 
ever leads he might have there. Judge Sirica specified that the matter 
was to be finished and completed within ninety days from November 7, 
1957 (Transcript, November 7, 1957, p. 22). At the hearing before 
this court, nothing was presented showing support for the suspicion or 
hunch, asserted by plaintiff before Judge Sirica, that defendants have 
received more funds than have been disclosed to him in settlement of 
the Texas judgment secured by plaintiff in behalf of the defendant Effie 
D. Chatterton. Plaintiff indicated to this court that he had taken certain 
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depositions in the interval, without result, and for that reason had not 
caused them to be transcribed. The plaintiff being unzble to allege any 
facts in support of his contention that the judgment herein in his favor 
has not been fully satisfied as to the amount due under it to date, the 
time allotted by Judge Sirica having elapsed, and the defendant having 
supported her application for extraordinary relief by uncontradicted 
proof of payment of the judgment in the total amount due plaintiff to date 

and defendant having shown the need for entry of partial satisfaction, 
the court feels constrained to deny plaintiff's motion to refer the case for 
hearing and trial of the issues and to grant the defendant's motion for 
order of partial satisfaction of judgment. It is, therefore, this 15th day 
of February, 1958, 

ORDERED That the plaintiff's motion to refer the case for hear- 
ing and trial of issues be and the same is hereby denied; and it is 
further 


ORDERED That defendant's motion for order of partial satistaction 
of judgment be and the same is hereby granted. 


/s/ R. B. Keech : 
JUDGE ! 
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[ Filed February 17, 1958] . 


NOTICE OF APPEAL | 

' Notice is hereby given this 15th day of February, 1958, that 
Joseph O. Janousek, the plaintiff herein, hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 17th day of February, 1958 in favor of the 
defendants, showing partial satisfaction of judgment, and werruling 
plaintiff's motion to refer case for hearing and trial of issues against 
said plaintiff. : 
/s/ Joseph O. Janousek 

Plaintiff 

American Security Building 
Defendants' Attorney : 


S. Churchill Elmore 
1333 G Street, N..W. 
Washington, D. C. 





EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. : 
Thursday, November 7, 1957 
The above-entitled matter came on for trial on motion of defend- 
ant Effie D. Chatterton for partial satisfaction of judgment before 


JUDGE JOHN J. SIRICA at 10:30 o'clock a.m. 


* * *! 


te: 


| 
THE COURT: Excuse me, let me read this motion just a second. ' 
This is a motion for an order of partial satisfaction of judgment, 


correct. All right, I will hear you on the motion. Is this your motion? ; 
MR. ELMORE: Yes, it is. My name is S. Churchill Elmore. I 
represent the defendant in this case. : 
THE COURT: I haven't had an opportunity to read this file. I 
usually try to read the file. | 
MR. ELMORE: I am aware of that. | 
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THE COURT: I just haven't gotten through that. 

MR. ELMORE: If it please the Court, I will endeavor to briefly 
outline the background, as I understand it, of this matter, inasmuch as 
it is somewhat complicated. 

Initially, if the Court please, this is a motion in the nature of the 
ancient common law right of audita querela -- that is relief afforded to 
a judgment debt or when he or she claims that the judgment under which 
he suffers has been actually paid, or at least partially paid. 

The judgment in this Court was entered July 22, 1952 after a full 
hearing by Judge Tamm. Incidentally, Judge Tamm was not counsel nor 
did he have anything to do with the case at that time. I merely recite 
these matters as I find them from the record. 

THE COURT: This is a breach of contract suit--complaint is filed 
in breach of contract? 

MR. ELMORE: Yes, Your Honor. 

* * * 

MR. JANOUSEK: * * * Now, I wish to state to the Court this: 
There is no question about Mrs. Chatterton and her daughters having 
paid the sum of $665.00 and that satisfaction has been shown and it 
appears in the file. There is no question about them having paid $17.00 
and a half regularly a month thereafter until the first of October of last 
month, but let me say this, Your Honor, if Your Honor please. 

Mr. Chatterton was a former Commissioner of Internal Revenue. 
I took this matter in good faith, advancing my time and my own funds in 
order to prosecute a very vigorously contested action against him, 
which resulted in a judgment of some $18,000.00 in the courts of Texas. 
When I began to execute on that judgment and began to effect collection 
on it, I received word from Mr. Chatterton's daughters and his wife to 
defer my action on the matter, which I did, in compliance with my 
client's wishes. I heard nothing further for a period of several weeks, 

and then was notified that the judgment had been dismissed on the 
records of the courts of Texas, without any knowledge on my part what- 


soever, and upon communicating with my clients to see what arrange- 
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ments were to be made to take care of my compensation and the costs 
and expenses I had advanced, I was told "none whatsoever, " and this 
suit in the District Court, as unpleasant as it has been, I felt had to 
result. 

Now, the same parties, if Your Honor please-- 

THE COURT (interrupting): Let me ask you what the | Buit was 
about. It was a breach of contract suit? | 

MR. JANOUSEK: Yes, sir, on my contract with the parties. It 
was, in essence, that I would prosecute a suit to judgment for them and 
that I would be paid from them 35 per cent of all amounts collected on 
that judgment, and, of course, at the time the judgment was satisfied 
and dismissed, the fund was removed by which I was to be paid--Judge 
Tamm's ruling, which Your Honor has read, and judgment followed. 

Now, I am going to get to this point because this is the entire bone 
of contention on the matter, if Your Honor please. Mr. Elmore's motion 
seeks to force me to acknowledge that 35 per cent of all amounts 
received by these parties to date has been paid over to me, and I say, 
Your Honor, that that is not a fact. The same parties, Mr. Chatterton, 
the adjudged debtor in Texas, Mrs. Chatterton and the 2 daughters who 
dismissed the action down there behind the scenes without knowledge to 

me, are the same parties that are coming before this Court and 
saying that all Mrs. Chatterton has received is the $665 and the $17.00 
and one-half a month. I say to the Court that I do not accept those 
statements in their affidavits on that point, by reason of what has 
occurred in the past. | 

Mr. Elmore's motion, as I have said, asks me to show satisfaction 
of everything paid to date, and I can't do it, and I should not be required 
to do it, if Your Honor please. Under the Fifth paragraph of the judg- 
ment entered in this, that gives me the right to collect 35 per cent of all 
amounts received by them. I want to say this, Your Honor, I haven't had 
an opportunity to take depositions. This being a percentage matter, Mr. 
Elmore mentioned that 4 years had gone by and I hadn't done anything. 
It is one of those matters you leave in the file. I have many matters for 
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other people Iam handling. This being a percentage matter, I haven't 
done anything, and when Mr. Elmore called me and asked me to sign a 
precipe showing full satisfaction, I told him I simply couldn't do it--that 
I would show satisfaction of what had been paid, but that was all. 

Information since this matter has come up has come to me, show- 
ing that this lady is living in an expensive apartment in Washington on 
Connecticut Avenue. There have been expensive purchases in the stores 
in the District of Columbia, and I say to Your Honor that I know that 
amounts in addition to those amounts that have been disclosed to me 
have passed between Mr. Chatterton and his wife, or between Mr. 

Chatterton and his former wife, or between Mr. Chatterton and 
the 2 daughters in this matter, and that I should not be at this point 
expected to give a release or acknowledgement or satisfaction of this 
judgment in full when I have not received the full amount of the 35 per 
cent due me. Now-- 

THE COURT (interrupting): In other words--excuse me--if I 
follow your argument, you have reason to believe that you can't show the 
Court any concrete evidence--I mean that your suspicion or hunch, or 
whatever you might call it--that a secret agreement was entered into 
between the client and Mr. Elmore, this lady, Mrs. Chatterton and her 
husband about this $18,000 judgment in Texas. That the husband, Mr. 
Chatterton had, in reality, given her some money for the purpose of 
releasing him from that judgment without your consent. 

MR. JANOUSEK: Yes, sir. 

THE COURT: But you have no evidence upon which to base that 
conclusion. 

MR. JANOUSEK: And more, Your Honor--that is correct--but in 
addition to that, the money has passed since the entry of this judgment, 
and I say to Your Honor--I was going to follow it with this--that I asked 
that this matter be put over for a period of several weeks to give me the 
opportunity because I will spend the time and money to do so in this 
instance to go into Texas and elsewhere to examine the matter and to 
take depositions to bring concretely what the facts are to light. I feel 
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this morning, Your Honor, I have no objection to the Court entering an 


order showing that this judgment has been satisfied to the extent 
of six hundred and--excuse me, if Your Honor please--$665.00 paid 
immediately following entry of the judgment and has been further satis- 
fied to the extent of $875.00,constituting payments of $17.00: and one-half 
a month since to October. 

THE COURT: That is what you are asking for, isn't it? 

MR. JANOUSEK: Yes, but in addition to that, if Your: Honor 
please, I would ask the Court to specifically show that no satisfaction of 
this judgment at this time was made under paragraph number 5 of the 
judgment that gives me the right to collect 35 per cent of all amounts. 

THE COURT: Which is paragraph 5? 

MR. JANOUSEK: Number five in this judgment (handing a paper 
to The Court.). 

THE COURT: What date was that? 

MR. JANOUSEK: That is the judgment of July. 

THE COURT: July the 22nd, was it? 

MR. JANOUSEK: Yes, that is right, Your Honor. | 

THE COURT: That reads as follows: i 

"It is ordered by the adjudged decree that the plaintiff shall have 
judgment against the defendant in an amount equal to 35 per cent of any 
and all other sums received by the defendant or any of them in payment 
of the claims of Effie Chatterton against Edward Chatterton, and the 
satisfaction and dismissal of the judgment in Civil Action Number 916, 
the United States District Court for the Eastern District of Texas." 

In other words, you feel that by pursuing your investigation you 
may be able to show that Mr. Elmore's client received a consideration 
for releasing her husband from that judgment down there, and that if 
you can show that, you will be entitled to 35 per cent of whatever amount 
she collected, if anything? 

MR. JANOUSEK: Yes. 
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THE COURT: Then what you want him to sign is what you want as 
the judgment in full satisfaction? 

MR. ELMORE: Yes, Your Honor, exactly. We have shown the 
Court. 

THE COURT: Several thousand dollars. You are talking of what 
she was supposed to get. You contend that your client got nothing? No 
part? 

MR, ELMORE: Oh, she did. 

THE COURT: What did she get? 

MR. ELMORE: She got $100.00 down and got $50.00 a month 
thereafter. 

THE COURT: I mean you contend she got no lump settlement? 

MR. ELMORE: No lump settlement. 

THE COURT: I understand your argument about $100.00 down and 
$50.00 a month, but you want a full satisfaction? In other words, you 
want the Court now to say that, because Mr. Janousek hadn't taken action 
for 4 years, you say, therefore, he is not entitled to try to get out, 
whether or not your client got any part of the $18,000 for releasing that 

judgment in Texas? 

MR. ELMORE: Yes. 

THE COURT: That is what you want. 

MR. ELMORE: If the Court is thinking in terms of continuing 
this matter, I respectfully request that it be done within a reasonable 
time in order that we won't have to sit around. 

THE COURT: Now, Mr. Janousek, I think Mr. Elmore has a very 
good strong point there, frankly, and you have had 4 years, you see, to 


investigate this matter. I realize you are a busy lawyer, like a lot of 


other lawyers are, with a lot of things pending. This was a personal 
matter. You were more or less representing yourself, and not some 
other matter. I think this ought to be wound up one way or the other. 
I don't think it ought to drag on for an indefinite number of years to 
come. 

MR. JANOUSEK: No, Your Honor, I agree with that. Let me say 
this to Your Honor, I do need some time to get this done. Now, I want 
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to mention, too, that Mr. Elmore very persuasively has talked to the 
Court, and I don't criticize him for it. He has a fee of $4,200.00 due 
and about 1/3 of other payments--he has told me so, and I certainly 
want to see him get his fee, but by the same token, I do expect to be 
paid for my work which has gone into this matter, and let me say this 
to the Court: 3 

If I were in any way uncertain in my own mind about there being 
sums due under this judgment, I would not be before the Court this 

morning. | 

THE COURT: I will go this far and say I don't know anything about 
the merits of this case, but if this lady did, without your consent or 
knowledge, obtain a lump settlement from her husband for releasing that 
$18,000.00, if that did happen, the equities of the thing would justify you 
getting your share--no question about that--because you'd done a 
tremendous amount of work down in Texas to get that jutgmbnt and she 
should have appreciated what you did down there. 

Now, I don't know what you can find, if anything. | 

MR. JANOUSEK: Your Honor, may I also add--Mr. Elmore would 
not know this because he is new to this aspect of the litigation--that the 
fifth paragraph was put in that judgment by Judge Tamm at my request 
by reason of the fact that the evidence in that case in my suit for a fee 
strongly showed just what I am telling the Court this morning- -that 
more money had passed, and Judge Tamm very willingly included that 
fifth paragraph which gave me the protection that I am asking this Court 
for. 

THE COURT: I can understand the reason for it. I think I would 
have done the same thing. | : 

MR. JANOUSEK: I ask the Court this: I have work that's been 
scheduled against this, including one case pending in another Federal 
District that's going to run 3 to 4 weeks. I am leaving shortly, and I 
ask the Court that I be given a period of 90 days because I have to go 

into Texas on this matter, and I am going to go into Texas on this 


matter and once and for all run it down for what it is, and I ask that I 
| 
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be given 90 days in which to investigate the matter in Texas and take 
such depositions as may be necessary in order to make definite and 
certain the amounts that are due me under the fifth paragraph of this 
order, if Your Honor please. 

THE COURT: All right, any objection? 

a * * 

THE COURT: From both sides. I think that if there is any evi- 
dence that anything was done improperly in this case, Mr. Janousek 
ought to be given an opportunity to get at the bottom of it--period. That 
is how I feel about it. If nothing's been done that is improper, then, of 
course these people are entitled to some kind of release to get the money 
from the title company. Now, that is the way I feel about it, and I am 
going to give him the time. 

MR. ELMORE: Ninety days. 

* ad ae 
Washington, D.C. 
February 14, 1958 

The above-entitled matter came on for hearing before Honorable 
RICHMOND B. KEECH. 

* + * 

MR. JANOUSEK: Your Honor, I served upon Mr. Elmore the 
other day a motion in this matter which I stated would be brought to the 
attention of the Court at the time it came on for hearing. It is a motion 
to refer this case for hearing to the Assignment Commissioner, that is, 
to be referred to the Assignment Commissioner to be assigned for 
hearing and tried on the issues. 

THE COURT: Let me interrupt you. What brings it to me? 

MR. JANOUSEK: It comes to you following a hearing before Judge 
Sirica in November on the defendant's motion to show satisfaction of a 
judgment under Rule 60(b)(5) of the Federal Rules of Civil Procedure. 

The defendants are the judgment creditors in this matter,-- I 
should say the judgment debtor in this matter, and I am the judgment 
creditor. 
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It is a rather long and involved factual situation and I shall not go 
into that unless Your Honor requests me to. I merely would like to 
make this point with respect to the motion. 

THE COURT: I glanced through this some time back. You were 
retained to represent one of the parties in this case and you did 
represent them and obtained a judgment in another jurisdiction. 

MR. JANOUSEK: In another case. This case was i by my- 
self a number of years ago. It is a suit for fees. 

THE COURT: Growing out of that situation ? 

MR. JANOUSEK: Yes, where a judgment was settled without my 
consent and the fund out of which I was to be paid was removed from me. 
The matter came on for hearing before Judge Sirica on = Ts 

THE COURT: On what? 

MR. JANOUSEK: On the defendant's motion under Rule 60(b)(5) to 
show satisfaction of my judgment. The judgment that was entered in this 


matter. ; 
THE COURT: Is that the one labelled "Motion for partial satis- 


faction?" ! 

MR. JANOUSEK: Yes, sir. Perhaps, Your Honor, it might be well 
for me to run briefly through the history of this matter. 

THE COURT: Let me read this motion. This is the one that came 
before Judge Sirica and now it is before me. : 

MR. JANOUSEK: Yes, sir. ! 

THE COURT: In other words, this matter has been before this 
Court before and there has been a determination in the matter. 

MR. JANOUSEK: No, sir, there was no determination. I think, 

Your Honor, it might be well for me to take a moment to trace 
the history of this. I was retained in 1947 by the present defendants in 
this case to represent them in a proceeding against Edward W. Chatter - 
ton, who was the husband of one of the defendants in this case and the 
father of the other defendants. The matter concerned the nonpayment of 
all money and maintenance due the defendant, Effie D. Chatterton, over 
a considerable period of time. | 
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The defendant in that case, which I shall refer to as the Texas 
case, being Edward W. Chatterton, who was a former Commissioner of 
Internal Revenue who failed to meet his obligations under the decree 
which had been entered against him in the State of Dlinois. 

I began in 1947. I prosecuted to a conclusion over a period of 
about 2-1/2 years a suit that was very actively and vehemently con- 
tested in the courts of Texas under a fee arrangement with these clients 
in which I was to receive 35 per cent of all amounts collected on the 
Texas judgment and upon that basis I proceeded to do a great deal of 
work, over 2-1/2 years of work, including travel to Texas and costs, 
which I did out of my pocket at times. 

A judgment was obtained in 1950 in the Texas court for $18,846 
and some odd cents. We began to execute on the Texas judgment over a 
period of approximately 10 or 11 months and at about the time when 
execution appeared to be possible, I received word from the present 

defendants in my suit, from one of them, to the effect I should 
discontinue my efforts in the Texas proceeding, which I did. 

I had no further notice of occurrences until one day it was brought 
to my attention that the Texas judgment which I had obtained and out of 
which I was to have been paid had been entered and shown as satisfied 
and dismissed on the record of the Courts of Texas and at that time 
again--I shan't go into details-- I communicated with the defendant to 
try to make some arrangement relative to the payment of my services, 
and that was declined, and unfortunately this suit had to result. 

This suit was tried before Judge Tamm. It was a trial lasting 
four or five days in which, again, it was vigorously contested all the 
way through, in which my right to a fee in any particular was denied. 

After the hearing before Judge Tamm, Judge Tamm made findings 


of fact on the evidence upon which the judgment that is presently before 


Your Honor under their present motion was entered. 

In essence, the judgment entered on Judge Tamm's findings pro- 
vided that I was to receive 25 percent of a sum of money the defendants 
admitted had passed between Edward W. Chatterton and the defendant 
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in my case, Effie D. Chatterton, the people who had settled the judgment; 
35 percent of that money, amounting to about $655. : 
The judgment also provided that I was to receive 35 percent of 


monthly payments which the defendants in my case admitted were to 
come to them in the amount of $50 or $60. 35 percent of that amount 
coming to me, being $17.50. | 

I want to say, with respect to that clause in the fedtgniet there is 
no question whatsoever, as I told Judge Sirica. Those sums ‘have been 
paid, the $655 and the sum of $17.50 a month has been paid regularly 
since, to and including the present month, February 1958. Iam perfectly 
willing that the record should show satisfaction of that amount. 

However, there was a further clause. I think it is paragraph 
No. 4 -- | 
THE COURT: Is that all that they are asking for in their motion? 

MR. JANOUSEK: No, sir. They are asking for a full showing of 
full satisfaction of the judgment in its entirety to the present date. 

THE COURT: It says motion for order of partial satisfaction. 

MR. JANOUSEK: The judgment is a continuing thing with respect 
to these $50 a month payments. There is an additional — in the 





judgment and that is the one in controversy. 

Judge Tamm also entered another clause in that judgment. I 
believe it is paragraph No. 4. It is paragraph No. 5 of the judgment. It 
is not so numbered, but it is the fifth paragraph in the judgment. 

With respect to paragraph No. 5, Your Honor, that is where the 
controversy exists in the matter presently before the Court. At the 
time of the hearing before Judge Tamm paragraph No. 5 was entered at 
my request providing that 35 percent of any and all other sums received 
by these defendants or any of them in payment of the claims arising out 
of the Texas judgment should be payable to me; and that was put in 
because at that time, while it did not seem possible to establish it in 
the proceedings before Judge Tamm, there were indications that addi- 
tional sums other than this payment they had received plus the $50 a 
month they were to receive had actually been received by these parties. 
That has gone along through the years. 
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THE COURT: You have had since July 22, 1953, in connection with 
that. 

MR. JANOUSEK: Yes, sir, I have. That has gone along through 
the years. The other payments have come in. 

THE COURT: You mean other specified payments? 

MR. JANOUSEK: Yes, under the preceding paragraphs. I have 
done nothing with respect to this paragraph, for the simple reason that 

I have let it ride along. It is a judgment whenever I seek to execute 
under it, and it is an unpleasant business for an attorney, but itis a 
judgment standing there; whenever I seek to execute I should have the 
right to execute under that provision for any amount due, because it is 
a firm and fixed judgment. 

The thing that brought all this to a head was the fact that Mrs. 
Effie D. Chatterton, in another proceeding in this court in which she was 
represented by Mr. Elmore under a judgment of this court, came in to 
some property in connection with an inheritance of a relative of hers, 
and as a part of that property there was real estate which has been sold 
and under the sale of the real estate the title company has held out some 
$4,200, as I recall it, in which Mr. Elmore has a fee, and is holding that 
out awaiting a showing of satisfaction under this judgment. 

When the matter came up under the defendant's motion to show 
satisfaction of this judgment, I began again to investigate and do every- 
thing I could to see what the situation might be. I want to say to Your 
Honor at this point, because it is a personal matter involving me as the 
plaintiff, I want to be more than restrained on it but I also feel at this 
point I must be frank with the Court on certain occurrences. 

In the first place, the proceeding which has been brought under 
Rule 60(b)(5) is a proceeding in which the burden of showing satisfaction 
of this judgment is on the judgment debtor so seeking to show satisfac- 
tion. The burden is not upon the judgment creditor to come in and prove 


no payment has been made under the judgment. I want to say, up to this 
point there has been, I believe, an inclination on the part of the defendants 
and their counsel to shift that burden. 
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However, at the time of the hearing before Judge Sirica, I went 
into greater detail than I have before Your Honor, giving the Court 
reasons why I felt there had been additional sums of money paid to which 
I was entitled to 35 percent under paragraph 5, and Judge Sirica at that 
time gave me 90 days or until approximately this time in which to make 
a further investigation and take depositions which I have done. 

I am before the Court this morning on the motion to refer this case 
for hearing before the Court for two reasons. | 

THE COURT: Refer it to whom? i 

MR. JANOUSEK: Refer the case to a Judge for determination, 
which I am going to point out, is a customary procedure under the rules 
and under a case which I have which I wish to cite. | 

Before doing that, I would like to give the Court my reasons why. 

I have sought to again take the deposition of Mrs. Effie D. Chatter- 
ton and also for the first time to take the deposition of Edward Ww. 
Chatterton, who was the defendant in the Texas proceeding, who, with 
Mrs. Effie D. Chatterton and the daughters, dismissed the case. I have 
not before had the opportunity to take Mr. Chatterton's deposition. 

THE COURT: Why? | 

MR. JANOUSEK: Because he has been in Texas until this matter 
came up. I think he has been here since '54, but I wasn't aware of it 
until this came up. He was a resident of Texas and I didn't go to the 
expense of going down to take it. 

In taking Mr. Chatterton's deposition on January 28, I adjourned it 
to a later date because of the fact that, simply, sometimes depositions 
cannot be properly controlled without the testimony being taken before 
the Court. Mr. Chatterton, I regret to say, is evasive. He clearly 
remembers only certain sums of money passed between him and the 
plaintiff in the Texas suit. He can't remember certain fundamental 
details that accompanied that. He couldn't remember back until October 
of last year when he signed an affidavit helping these parties show satis- 
faction. | 

He couldn't remember where that affidavit was signed, until I asked 
him where the Notary Public was. He can't give any of the details. His 
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memory is very poor. It is very fine on whatever helps these parties. 

I merely bring that out. I feel if it is brought on before the Court, 
the taking of the testimony of these parties and other witnesses, the 
Court will have control of the situation, will make findings of fact and 
conclusions of law and the matter will be properly disposed of in that 
form. 

ss * % 

I feel that the circumstances in this case, being as they are, with 
the long history in this case of rather indirect dealing that has occurred, 

with my inability at the present time to obtain by deposition 
reasonable answers to questions reasonably framed. 

THE COURT: You are pitching that on the fact of the evasiveness 
of the witnesses you have called? 

MR. JANOUSEK: Yes, sir. And the fact that I should not at this 
time be expected to forego my right to recover 35 percent of any and all 
other amounts collected by these plaintiffs upon the perfunctory showing 
they have made by affidavits before the Court. 

In that connection, I want to say that the affidavits put before the 
Court declaring those are the only sums are the very affidavits of the 
people who effected the dismissal of the Texas judgment at that time and 
who have every interest in that respect in the case. 

I would like similarly to say this to Your Honor, that the showing 
of a full satisfaction of the judgment at this time would deprive me with- 
out full hearing of the right to execute and collect the money that is due 
me, has been due me for a long period of time. I simply request the 
Court to set it down before a Judge of this Court so that testimony can 
be taken and we could get to the bottom of some of the things that exist 
in this matter. 

I think Your Honor should know that 35 percent of the $18,000 
comes to something over $6,000, and at the present time I have received 

about $1,500 on that amount and nothing mare. 

To show satisfaction of all presently existing payments at this 
time would deprive me of my right to come into something that is 
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properly mine and I therefore ask the Court to refer the matter for 
hearing. | 
* * x 

THE COURT: How long do you anticipate that hearing will take? 

MR. JANOUSEK: It would take the better part of the day. I wish 
to call some witnesses from department stores and other places in 
Washington to show substantial expenditure of funds by these people. I 
don't believe Mr. Elmore has Edward W. Chatterton, who would bea 
very important witness. He is the witness I referred to -_ deposition 
was fruitless. ; 

THE COURT: Would you anticipate having him here? 

MR. JANOUSEK: Yes, sir. 

THE COURT: How would you get him here? 

MR. JANOUSEK: He is in Virginia. ! 

THE COURT: He is within service? | 

MR. JANOUSEK: He is within 100 miles. He is in Arlington. I 
also have a number of other witnesses I would wish to call and put 


evidence before the Court. : 
* 5d * 

THE COURT: Mr. Janousek, what has happened to those depositions? 

MR. JANOUSEK: With respect to the three months I think I have 
used the three months well. I have caused to be made an investigation in 
Texas and at the appropriate time well before this matter came on for 
hearing when I had certain facts before me, I scheduled the deposition of 
Edward W. Chatterton. As I explained to Your Honor, it has not been 
completed. 

THE COURT: Who adjourned it? 

MR. JANOUSEK: I adjourned it so I would have an opportunity to 
come to some conclusions to see what I could do about getting some 
straightforward answers. ! 

To have those depositions transcribed, costing maybe $50, is 
throwing good money after bad. Because of the evasiveness and unwilling- 
ness of Edward W. Chatterton -- he could well have answered upon which 


' 
| 


19 


30 
he had a failure of recollection -- I have worked diligently for three 








months. If I were satisfied that there was satisfaction of this judgment 





I would be the last man to stand before this Court and ask for a hearing. « 





I have come before the Court to ask for a hearing so we can get to the 
bottom of something that Judge Sirica sensed. He gave me time to do * 
what I could. 

THE COURT: He put a limit on you. 

MR. JANOUSEK: 90 days and I have used that 90 days. I am not 
asking for a continuance. 

THE COURT: Doesn't this add up to a continuance ? 

MR. JANOUSEK: No, sir. 

THE COURT: When was it you found you were getting nothing from 
these depositions? 

MR. JANOUSEK: In January, and further, he never came in from 
Texas after that time. 

THE COURT: Why didn't you move at that time? 

MR. JANOUSEK: I wasn't certain at that time that I wanted a 
hearing. I was awaiting a response from Mr. Chatterton concerning his 
income tax returns. I have not had permission from him to go down and 
get his income tax returns as Mr. Elmore says. That permission has 
not come to me. He has written me a letter in which he has offered 
copies for certain years. He has not given me permission to go to the 
Internal Revenue by written authority. 

As far as his personal copies of returns, I am not willing to accept 
those. I want to see the originals. 

THE COURT: Did you tell Mr. Elmore that ? 

MR. JANOUSEK: Not until this morning. 

THE COURT: That is pretty late, isn't it? 

MR. JANOUSEK: No, if Your Honor please, I don't believe it is. 

I think that there is a shifting of burden of proof as far as Mr. Elmore 
is concerned, of where that burden ought to be. The burden is on them 
to show satisfaction. It is not on me to disprove satisfaction. It isa 


firm judgment of this Court. I am coming before the Court -- 
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THE COURT: Before you leave that too fast, aren't you telling me 
that there are affidavits to the effect that they have in effect complied 
with this decree? ! 


MR. JANOUSEK: Yes, sir. : 
THE COURT: Until that is challenged by some factual data, isn't 
that the same status as would be affidavits in connection with motion for 





summary judgment? 

MR, JANOUSEK: No, sir. I -- 

THE COURT: Who would know better than the parties themselves 
whether they would be factually correct or not? ! 

MR. JANOUSEK: Other witnesses. There would be exterior or 
outside facts that could be brought in to cast light upon the fact of 
whether the witnesses were stating facts in their affidavits or not. 

THE COURT: You mean they would be called upon to bring i in 
corroborating evidence? | 

MR. JANOUSEK: I can bring in evidence. 

THE COURT: I am asking you as to them. You mean! that if they 
file affidavits and there be no countershowing, that would not be adequate? 

MR. JANOUSEK: If there was no contrary showing. | 

THE COURT: What is the contrary showing that what tome have 
asserted is factually untrue? 

MR. JANOUSEK: My contention is to the contrary. 

THE COURT: Based upon facts. 

MR. JANOUSEK: Yes, sir, based upon my inability to obtain from 
these people the information that they ought to be willing to give relating 
to the circumstances of the dismissal of that matter in Texas. Iam going 
to just take a moment in the light of Your Honor's question. I see Your 
Honor wants to know and should know. : 

For example, I asked Mr. Chatterton in his deposition who had 
prepared these legal documents affecting the dismissal in Texas, 
whether they had been prepared by Mr. Moore, his former attorney. He 
said no, they hadn't, that he had prepared them himself. ! 

Obviously, legal documents, prepared by a man who is not a law- 


yer -- that he had simply seen Mr. Moore about them and Mr. Moore 
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had talked to him a little bit about it. 

I asked him how these documents had been transmitted to Mrs. 
Chatterton locally, because these parties had not seen each other. He 
didn't know how they came up to Mrs. Chatterton. 

After a good bit of questioning he determined that maybe they had 
come up to the residence of Mrs. Dinkins, another one of his daughters, 
who is the wife of Mr. Dinkins, and maybe they had passed through the 
Dinkins household, he wasn't sure. 

I wanted to know how they had been returned to him, and he wasn't 
sure of that. He couldn't recall any of the details relating to the dis- 

missal of this Texas judgment other than the fact that he was 
positive that he had only paid whatever the sum of dollars was in the 
case before Judge Tamm and the $50 a month since. 

I asked him concerning any funds that might have passed at the 
time he signed the affidavit that is presently before Your Honor on this 
matter. He couldn't recall the circumstances. He couldn't recall where 
the affidavit came from. 

I said, "Did somebody bring it out to you?" 

He said he didn't remember. 

THE COURT: You are asking me to deal with a deposition which 
isn't even before me. 

MR. JANOUSEK: I will be glad to put it before Your Honor. 

THE COURT: Iam here this morning to deal with this. I don't 
challenge what you say personally, because I have high regard with you. 
I have to deal with what is on the face of the record. 

MR. JANOUSEK: The matters I am reciting to Your Honor I am 
reciting along with the record in its present state as reasons why the 
matter should, under the rule, be referred for hearing which would take 
perhaps a day's time, which I am ready for any time. 

I would like to call the witnesses so that the Court can have before 

the Court the witnesses with the usual tests of credibility which, 
in a situation of this kind, are exceedingly important to measure the 


credibility of the witnesses and arrive at the conclusions upon findings 
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of fact inasmuch as it does affect a very substantial right of mine, right 
of recovery. | 

As I said to Your Honor, if I were uncertain or if I felt that were 
the situation that existed and that was all the money that had come in 
satisfaction of that judgment, I would not be before the Court this morn- 
ing. I am before the Court asking simply the hearing procedure, in 
other words, to afford me the protection of my rights. , 

THE COURT: I have before me the problem of Judge Sirica putting 
a limitation on this matter and with some degree of finality, because of 
the substantial period of time that has occurred. | 

My real problem is this at this juncture in the nature of a motion 
for a continuance pitched on a legal rule which was existent all through 
the period of time, I mean throughout the litigation here -- you have not 
been able to show me or the Court anything of a tangible nature, except 
you didn't get what you would have liked to have gotten from pene 
you took but haven't had transcribed. 

In any event, I realize an attorney certainly shouldn't bs cut from 
under. I am not saying in fact you have been cut from under. I don't 

want you to be cut from under. | 

My real problem is whether or not at this juncture it comes ata 
time when I would be going contrary to what had been previously deter- 
mined by Judge Sirica. But in all events, I think it is sufficiently 
important for me to take it and I will take it and consider it. 


* * * | 
THE COURT: I will take it. | 
Mr. Janousek, it seems to me what I have before me by you is 
suspicion that -- let me read the whole file. : 
In other words, you had the hope, which I certainly think you 
should have and cherish, that you might find something. My problem is 
whether or not what has been done here is timely. | 
MR. JANOUSEK: It is more than hope and suspicion. If I were 
before Judge Sirica I would report back to him just as I have before 


Your Honor the reasons. If I did take depositions where I received 
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straightforward answers I would be much more satisfied. It is for that 


reason I ask -- 
THE COURT: I don't have it. I don't have those depositions before , 


MR. JANOUSEK: I would get them transcribed, if you feel you a: 
would like to have them. 
THE COURT: I will take it. 
{ Whereupon, the hearing was concluded. ] a 
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2 (i) 
STATEMENT OF QUESTIONS PRESENTED 


> In the opinion of the appellee the questions are: 


In a proceeding brought pursuant to Rule 60(b) F.R.C.P. for an 
order of partial satisfaction of a judgment, where the respondent is 


‘é accorded ample opportunity to defend, but fails to dispute evidence 
i presented by the moving parties, is it error for District Court to enter 
“ its order supported by the uncontradicted evidence presented by the 


proponent of the motion? 


' Is it error for the District Court to dismiss a motion of the 
, judgment creditor denominated "motion to refer case for hearing and 


trial of issues" filed two days prior to hearing of the motion for order 
of partial satisfaction of judgment brought under Rule 60(b) and over 
four months after the filing of the rule 60(b) motion, when such motion 
of the judgment creditor is actually a motion for a continuance, and 
when clear opportunity to present testimony by affidavit, deposition, 
q or oral testimony is available on the hearing of the Rule 60(b) motion? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 448 


| JOSEPH O. JANOUSEK, 


Appellant, 
Vv. | 
3 ELIZABETH S. CHATTERTON, 3 
ELEANOR C. FORSYTHE, . 
"and ! 
‘ EFFIE D. CHATTERTON, . 
Appellees. 
4 
! APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
‘ag 
BRIEF FOR APPELLEE 
7 COUNTER-STATEMENT OF THE CASE | 
a Appellee-defendant, through the services of appellant-plaintiff, 
her attorney, recovered judgment against Edward W. Chatterton, for- 
> mer husband of appellee, in the United States District Court for the 


Eastern District of Texas on May 11, 1949 for unpaid alimony in the 
sum of $18, 846.06. By contract with his clients, appellant was to be 
compensated for his services by payment to him of 35% of all amounts 
collected on said judgment. No substantial assets were found upon which 
to execute such judgment. (Appellant's app. 5). 3 
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On May 1, 1950, appellee, without notice to or approval of appel- 
lant, caused the dismissal of said judgment in consideration of an agree- 
ment by said Edward W. Chatterton to pay Effie D. Chatterton $50 per 
month so long as they both shall live. (Appellant's app. 5). 


Thereafter, in civil action numbered 5128-51 filed in the United 
States District Court for the District of Columbia appellant-plaintiff 
sought judgment for breach of said attorney-client contract and on July 
23, 1953 the District Court entered judgment in favor of appellant 
against all defendants for a liquidated sum representing 35% of all 
monies received by appellee from Edward W. Chatterton for her dis- 
missal of the Texas District Court judgment and for $17.50 of each 
monthly payment of $50 to be received in the future by appellee from 
said Edward W. Chatterton pursuant to the agreement of dismissal of 
the Texas judgment. Furthermore, the lower .court granted plaintiff- 
appellant judgment for 35% "of any and all other sums received by defen- 
dants or any of them, in payment of the claims of Effie D. Chatterton 
against Edward W. Chatterton and the satisfaction and dismissal of the 
judgment in civil action numbered 916 in the United States District Court 
for the Eastern District of Texas." (Appellant's app. 7). It is the last 
quoted section of the lower court's judgment which gives rise to this 
appeal, since there is no question of appellee’s payment to appellant of 
the liquidated amounts as .set forth in the judgment, the appellant having 
acknowledged receipt thereof. (Appellant's App. 25). 


Subsequent to the entry of the aforesaid judgment in this civil 
action, appellee filed suit through her present counsel in the court below 
for the construction of the will of a deceased relative of appellee and for 
the imposition of a partial intestacy in respect to certain real property 
formerly owned by said testatrix, a matter entirely unrelated to Edward 
W. Chatterton and to the dismissal of the judgment against Edward W. 
Chatterton. A judgment in such will construction case was entered by 
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the District Court which vested in appellee title ie certain real estate. 
(Appellant's App. 26 and appellee's appendix 2). 


Upon the closing of the sale by appellee of such real estate at the 
Realty Title Insurance Company, from which sale appellee is to receive 
$4, 200, the judgment of appellant against appellee necessitated the title 
company to withhold the proceeds of her sale until said judgment is en- 
tered on the records of the District Court as satisfied to the date of 
appellee's deed to such real estate. (Appellant's App. 26). Upon appel- 
lant's refusal to acknowledge such partial satisfaction of his judgment, 
appellee moved the lower court on October 3, 1957, to enter the judg- 
ment as so Satisfied. (Appellant's App. 8). 


Appellee's motion was brought pursuant to Rule 60(b) (5) By ite Gua ¢ 
and her motion was supported by the affidavit of Edward W. Chatterton, 
appellee's Texas judgment debtor, by which such affiant stated that he 
had paid none of the defendants anything other than $50 per month to 
appellee since the dismissal of the judgment against him. (Appellee's 
App. 4). Said motion was further supported by the affidavit of appellee, 
by which such affiant stated that she had received from Edward W. 
Chatterton nothing other than the $50 monthly payments. eae s 
App. 4). 


The appellant filed his "Answer in Opposition to Motion for Judg- 
ment Debtor" and subsequently he filed his "Supplemental Opposition to 
Motion of Judgment Debtors," neither of which pleadings were supported 
by the affidavit of appellant, or those of other affiants, and neither of 
which pleadings were verified. (Appellant's App. 9, 10). The answer of 
appellant in opposition to the motion of appellee merely sets forth a 
short description of the judgment from which appellee seeks relief and 
makes reference to his being "in substantial part unpaid for his profes- 
sional services," without any elaboration as to how much is due him. 
(Appellant's appendix 10) : 


i Appellant failed to notify appellee or her counsel concerning the — of the 


record he proposed to print in his appendix, within 10 days of the filing of the trans- 
cript of record as required by rule 17d of the rules of this court, or: i any other 
time. 
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In his "Supplemental Opposition to Motion of Judgment Debtors” 
appellant again makes reference to the judgment in favor of the appel- 
lant and he sets forth his conclusions concerning the supposed efforts 
of the appellee to conceal the terms by which the Texas judgment was 
paid and the funds which "obviously" have been paid and the fact that 
the affidavits of the parties supporting the motion of appellee do not 
"satisfy the plaintiff and judgment creditor." Appellant further vaguely 
charges that funds have obviously been received by the appellee beyond 
the amount she says she has received on account of the dismissal of the 
Texas judgment. In addition appellant in his supplemental opposition 
pleading makes reference to a deposition which he took of Clarence M. 


Dinkins, which was not transcribed and never put before the court. 


After two continuances asked for by the plaintiff, the motion of 
the appellee came on for hearing before Judge Sirica on November 7, 
1957. In the course of that hearing, the appellant sought a further 
continuance to allow him an opportunity to investigate the possibility of 
the appellee's receipt from Edward W. Chatterton of funds in addition 
to those which appellee acknowledges she received in settlement of the 
Texas judgment. The appellant represented that he would go to Texas 
and ‘once and for all run it down for what it is.” (Appellant's app. 21). 
Although Judge Sirica had before him the record of the expiration of 
over four years from the time of Judge Tamm's judgment during which 
appellant failed to take any measures to satisfy his suspicion or hunch 
that appellee had received more funds than are shown of record, the 
court granted the appellant's motion. However, as is not shown by the 
appellant's appendix, in making his ruling from the bench Judge Sirica 
said, 


"Will you prepare the order and make the order 
specific that this matter is to be finished or completed 
ninety days from now, one way or the other, ***". 
{(Appeliee’s App. 7) 


H) 


During the interval between the time of the hearing on November 
7, 1957 and the time of the continued date for the final hearing, appel- 
lant took no depositions until January 28,.1958, fifteen days prior to the 
date of the scheduled hearing of appellee’s motion. On January 28, 1958, 
the depositions of appellee, Edward W. Chatterton and the manager of 
the apartment house in which the appellee resides were taken by appel- 
lant. The interrogation by deposition of Edward W. Chatterton was ad- 
journed by appellant, subject to being resumed. (Appellant's App. 27). 
Counsel for appellee made known to appellant that he would cause the 
witness to be recalled on reasonable notice. Such deposition was never 
completed and no transcript was made of any of the depositions taken 
on January 28, 1958, the appellant later explaining his failure to pro- 
cure such transcript by saying, in effect, that the Answers of the wit- 
ness were not satisfactory to him. (Appellant's App. 27). ! 


On February 12, 1958, the date set by Judge Sirica for the final 
hearing of appellee's motion, appellant filed his motion in the lower 
court "To Refer Case for Hearing and Trial of Issues". (Appellant's 
App.12) Appellant by his points and authorities in support of such 
motion stated that since the continuance granted him three months 
earlier he "has made further investigation and attempted to get to the 
bottom of the irregularity in this matter, an irregularity which con- 
tinues to exist." (Appellant's App. 14a) Appellant further stated by his 
motion that he took depositions of appellee and Edward Chatterton, the 
Texas judgment debtor, and that said depositions were ineffective and 
fruitless. (Appellant's App. 14(a)) Finally, appellant stated to the court 
by his motion that "the matter can be resolved only bya hearing and 
trial of the issues before and under control of the court." (Appellant's 
App. 14a). : 


The motion of appellee for an order of partial satisfaction of the 
judgment and the motion of appellant to refer the case for hearing, both 
came on before Judge Keech sitting in Motion's Court number 2, some- 


times referred to as "long motions court," on February 14, | 1958. At 
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this point no move had been made by the appellant to cause the atten- 


dance at the hearing of any of the witnesses previously interrogated on 
deposition by him. Furthermore, appellant had introduced no sworn 
statements of himself or of other persons tending to support his claim 
of non-payment of the judgment. It might well be pointed out at this 
time that the court in which Judge Keech presided at the hearing of 
both of said motions, motions court #2, is that court set aside for the 
hearing of motions which are estimated to take longer than one-half 
hour to present and in which court oral testimony is customarily taken 


when necessary. 


In his argument to Judge Keech the appellant reiterated his claim 
of "indirect dealing,"' and “inability at the present time to obtain by 
deposition reasonable answers to questions reasonably framed." (Appel- 
lant's App. 28). 


Judge Keech inquired of appellant if he were basing his motion 
on the fact of the evasiveness of the witnesses and appellant replied, 
"Yes, sir. And the fact that I should not at this time be expected to 
forego my right to recover 35% of any and all other amounts collected 
by these plaintiffs (defendants) upon the perfunctory showing they have 
made by affidavits before the court."' (Appellant's App. 28). 


Furthermore, during his argument before Judge Keech, the 
appellant admitted that he didn't take the depositions of Edward Chatter- 
ton or of appellee until January preceding the hearing and that he had 
not moved "to refer the case for hearing” at the time he was getting no 
results from taking of such depositions, because he wasn't certain at 
that time that he wanted a hearing. (Appellant's App. 30). 


At the hearing of both motions before Judge Keech, appellee's 
counsel made known to the court and appellant the presence in the court- 
room of appellee and her daughters, the other defendants in the case. 
(Appeliee's App. 7). The appellant did not see fit to call and interrogate 
the appellee or either of her daughters, who, despite appellant's failure 
to subpoena them, were made readily available to him for such purpose. 
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Judge Keech was not favored with a responsive answer" to his 
question directed to appellant as to what evidence appellant could offer 
to discredit the statements of appellee and other affiants. In answer to 
such a question by the court the appellant was only able to state, "My 
contention to the contrary." (Appellant's App. 31). No statement of fact 
which in anywise discredited the sworn statements of appellee and her 
witnesses was made by appellant during the course of the hearing before 
Judge Keech. | 


| 

Being mindful of the limitation imposed by Judge Sirica in grant- 
ing his order of continuance, and finding no support for appellant's 
claim of non-payment of the judgment, the trial court entered its order 


granting appellee's motion and denying the motion of appellant. (Appel- 


-lant's App. 14b). | 


STATUTES AND RULES INVOLVED 


Federal Rules of Civil Procedure, USC 28. Rule 60. Relief from 
Judgment or Order ***(b) Mistakes, Inadvertence, Bxcusablp Neglect, 
Newly Discovered Evidence; Fraud, etc. 


| 
On motion and upon such terms as are just, the court may release 
a party or his legal representative from a final judgment, order or 
proceeding for the following reasons: ***(5) the judgment has been 


satisfied, ***" 


Rules of the Court of Appeals for the District of Columbia Circuit, 
Rule 23: "In all cases where an appeal delays proceedings on the judg- 
ment of the lower court, and appears to have been sued out merely for 
delay, damages at a rate not exceeding 10 per cent, in addition to in- 
terest, may be awarded upon the amount of the judgment, and double 
costs may be imposed. No such judgment shall be entered unless claim 
therefore is made by appellee in his brief or appellant is afforded 


reasonable opportunity to be heard on this issue." 





SUMMARY OF ARGUMENT 


Appellant was afforded a hearing before the trial court on the 
motion of the appellee and since he failed to offer transcripts of de- 
positions previously taken, to call witnesses at the hearing, and to offer 


testimony of his own, the trial court's action was correct. 


Appellant's motion, although not denominated as such, was a re- 
quest for continuance, and the trial court did not abuse its discretion in 


denying the motion. 


ARGUMENT 


The appellee proceeded herein for relief from the judgment in the 
lower court by her motion filed in the original civil action. Her pro- 
cedure was in accordance with rule 6b) Federal Rules of Civil Pro- 
cedure, 28 U.S.C. and with pronouncements contained in the following 
authorities: Gupton v. Western Kennel Club, Okla., 1944, 193 Okla. 462, 
145 P 2d 179; Morss v. Allen, N. J., 1938, 120 N.J. Law 203, 199A 414; 
Luparelli v. United States Fire Insurance Co., N.J., 1935, 117 N.J. 
Law 342, 188A 451; 7 Moore's Federal Practice, Section 60.13, p. 43; 
49 C.J.S. Judgments Section 581(b) p. 1062. 


The lower court had undoubted power to entertain the motion of 
appellee, since such jurisdiction is fundamental to protect and control 
the court's process and present abuse and injustice. Morss v. Allen, 


supra. 


As is stated in the appellant's argument, in a proceeding to com- 
pel entry of satisfaction of a judgment, the moving party has the burden 
of establishing the alleged satisfaction. However, it is submitted that 
the appellee established by a clear preponderance of the evidence her 
claim of satisfaction of the judgment by the uncontradicted affidavits 
filed in support of her motion. No factual opposition whatsoever was at 
any time during the proceedings offered by the appellant. The only 
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oppositions presented by the appellant were the many recitals of the 
history of the judgment rendered by Judge Tamm, all of which was irrele- 
vant to the issue at hand, and his repeated statements to the court of his 
suspicion or hunch that the appellee had received funds from Edward W. 
Chatterton in addition to those which have been acknowledged by appellee. 
This is so even in the face of the undisputed opportunity of the appellant 
over a period of more than four years in which to inquire of the parties 
who most probably would know of any such alleged payments. The appel- 
lant took the depositions of those witnesses whom he felt most probably 
would assist in the establishment of his suspicions, but he did not see 

fit to give the court the benefit of such depositions by having the same 
transcribed. Rather, the appellant chose to recite his interpretation 

of statements made by such witnesses and even under that version of 
their testimony no factual opposition to the motion could be offered by 
the appellant. Finally, it should be pointed out that the appellee and her 
two: daughters, the three defendants in the action in which the appellant 
procured judgment, were before Judge Keech during the hearing, and 
each of such witnesses were offered by appellee's counsel, but the appel- 
lant did not see fit to call any of such witnesses to the stand for interro- 
gation before the court as he claimed he was entitled to do, and asa 
result, when the hearing on the motion was at an end, Judge Keech had 
before him nothing more than the uncontradicted affidavits of appellee 


| 
and Edward W. Chatterton, the persons most likely to know of any fur- 


ther consideration other than that which was of record before the court. 


As a further substitute for concrete evidence in contradiction to 
appellee's proof, appellant, a member of the bar of this court, resorted 
to completely unsupported statements and innuendos by which he attempted 
to strike at the character of Clarence M. Dinkins, Esquire a member in 
good standing of the bar of this court for over thirty-five years, which 
uncalled for behavior was solely to cloud the issues before the trial 
court. (Appellant's App. 11,12). i 
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Accordingly, appellee urges upon this Honorable Court that the 
action of the court below in granting her motion for an order of partial 


satisfaction of judgment was correct. 


The appellant would have this court conclude that the trial court 
abused its discretion in denying the appellant's motion to refer case for 
hearing and trial of issues. Appellee believes that this contention can 
be best answered by reference to Gilbert v. LaChappelle, etal, 1942, 
75 U.S. App. D.C. 395, 127 F.2d 750, in which this court stated "No 
rule is more firmly established than that the decision on matters relat- 
ing to the time of trial is exclusively within the province of the trial 
court." 


Appellee believes that the appellant's motion entitled, "Motion to 
Refer case for Hearing and Trial of Issues," is on its face, nothing 
more or less than a motion for continuance. In his motion appellant 
makes prominent his claim that the witnesses whose depositions he had 
taken were evasive and that no truthful answer could be elicited from 
them unless they appeared before the court and interrogated by the 
appellant. As is stated above, the appellant did not produce transcrip- 


tions of those depositions. Furthermore, appellant failed to arrange for 


the appearance of any of those witnesses at the hearing before Judge 
Keech, although any of them could have been subpoenaed,and finally, on 
the day of the hearing the appellant had every right to call any of such 
witnesses for interrogation before Judge Keech who was sitting in Mo- 
tions Court No. 2, where oral testimony of witnesses is customarily 
-heard when necessary. It might again be pointed out that at the hearing 
before the lower court the appellee and her two daughters were present 
and available as witnesses to be interrogated by the appellant. In view 
of the dilatory manner in which the appellant has conducted his defense 
to the appellee's motion and in view of the complete lack of opposition 
by the appellant on the merits, together with the more than adequate 
period of time in which appellant had an opportunity to prepare a factual 
defense to the motion, if one he had, it is submitted that the action of 








oh 
Judge Keech in dismissing the appellant's motion was clearly correct 


and was not an abuse of his judicial discretion. 


Since the appellant has made such an obvious effort to engender 
sympathy in his behalf by repetitious references in his pleadings and oral 
argument before both this court and the trial court to his attorney-client 
relationship with appellee and to the fact, as found by Judge Tamm in 
his findings of fact, that appellee attempted to withhold the appellant's 
share of the proceeds she received from her dismissal of her judgment 
against Edward W. Chatterton, appellee believes that she should point 
out to this Honorable Court that she is a lady of eighty-four years of 
age (record transcript of proceedings before Judge Sirica 18) and that 
her right to forty-two hundred dollars has been withheld from her by the 
action of the appellant in refusing to release his judgment against her 
and by his patent tactics of delay which appellee submits were unwarranted, 
unreasonable and designed solely to harrass appellee. Each day that 
the appellant has delayed the appellee's enjoyment of such funds has been 
a bitter pill to appellee inasmuch as her advanced age dictates that her 
days of such enjoyment are indeed limited. , 


CONCLUSION 


The action of the trial court in granting the motion of the appellee 
and denying the motion of the appellant was correct, and not besmirched 
by abuse of judicial discretion. Since the record before the trial court 
contained, as to the merits of the motion of appellee, only the affidavit 
of appellee and that of her prior judgment debtor, to the effect that no 
funds other than the established payments of fifty dollars ($50) per month 
had been paid by Edward W. Chatterton to any of the defendants, and 
that no funds other than said payments had been received by appellee, 
and because the appellant had every opportunity in which to attack the 
credibility of such affiants and to present evidence in his own: behalf, 
but failed to do so, any action other than that which was taken by the 


trial court would have been erroneous. It being well established that 
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the province of the trial court is exclusive in determining matters as 


to time of trial, the motion of appellant, although denominated as a 
motion to refer the case for a hearing of the issues, but in reality a 
motion for a continuance, coming on after a prior continuance in favor 
of appellant for ninety days, conditioned upon a final determination of 
the motion at the new hearing, was clearly not an abuse of discretion by 
Judge Keech. 


Plea for Damages 
Because of the lack of merit of appellant's appeal to this court 
and because of her averment that such appeal has been made only for 
the purpose of harrassment and delay of appellee's right to funds in the 
sum of $4, 200, appellee prays of this Honorable Court an award to her 
against appellant of damages, interest and double costs in accordance 
with rule 23 of the rules of this court. 


Respectfully submitted 


S. CHURCHILL ELMORE 


1333 G Street, N. W. 
Washington, D. C. 


Attorney for Appellees 
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APPELLEES' APPENDIX 


14 IN THE UNITED STATES DISTRICT COURT FOR 
S| THE DISTRICT OF COLUMBIA 


[ Filed October 3, 1957] 


. JOSEPH O. JANOUSEK 
Plaintiff 


v. Civil Action No. 5128-51 


ELIZABETH S. CHATTERTON 
, ELEANOR C. FORSYTHE 


) 

) 

) 

) 

) 

‘ ) 
) 

EFFIE D, CHATTERTON 
Defendants ) 


. POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
FOR ORDER OF PARTIAL SATISFACTION OF 
JUDGMENT 
Rule 60(b), Federal Rules of Civil Procedure. — 
Luparelli vs. United States Fire Ins. Co., 188 A. 451. 
Morse vs. Allen, 199 A. 414. ! 
Gupton v. Western Kennel Club, 145 P. 2d 179. 
49 CJS Judgments, Section 581, p. 1060. 
Findings of fact herein. | 
Judgment herein. i 
Affidavit of Edward W. Chatterton. 3 


Pree KFS YS 


18 [ Filed October 28, 1957] 
AFFIDAVIT OF EFFIE D. CHATTERTON 
. DISTRICT OF COLUMBIA, ss: 

! EFFIE D. CHATTERTON, being first duly sworn, on oath 
deposes and says that she was the plaintiff in Civil Action No. . 916 
styled Effie D. Chatterton v. Edward W. Chatterton filed in the United 
States District Court for the Eastern District of Texas, in which a 
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judgment was entered by said Court against the defendant, Edward W. 
Chatterton; that on May 1, 1950 the aforesaid judgment was satisfied 
and cancelled in consideration of an agreement by this affiant and said 
Edward W. Chatterton by which said defendant agreed to pay unto this 
affiant the sum of $100.00 in cash, plus the sum of $50.00 on each 
month thereafter until the death of this affiant or that of Edward W. 
Chatterton. 

This affiant, pursuant to the aforesaid agreement, was paid 
$100.00 on May 1, 1950 and has received from said defendant $50.00 
per month since that time. Since May 1, 1950 this affiant has not 
received any money or property in connection with the aforesaid agree- 
ment or from said defendant Edward W. Chatterton for any reason what- 
soever, other than those sums set forth above. 

| /s/ Effie D. Chatterton 
[Jurat dated October 26, 1957] 
19 [ Certificate of Service] 





25 MEMORANDUM IN SUPPORT OF MOTION OF DEFENDANT 
FOR ORDER OF PARTIAL SATISFACTION OF JUDGMENT 


[ Filed February 11, 1958] 

This motion, brought in accordance with Rule 60(b), Federal 
Rules of Civil Procedure, seeks of this Honorable Court an order 
declaring that all sums due to the date of the hearing of such motion on 
account of the judgment entered in this cause July 22, 1953 have been 
paid and satisfied. 

The judgment of July 22, 1953 contains two paragraphs which are 
of particular importance insofar as this motion is concerned. They are 
the 4th and 5th paragraphs which contain the following language, re- 
spectively: 

4. ORDERED, ADJUDGED and DECREED that plaintiff shall 
have a judgment against the defendants in the amount of $17.50 each 
month on each monthly payment received by the defendants, or any of 
them, from Edward W. Chatterton under the compromise of the claims 
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of Effie D. Chatterton against Edward W. Chatterton cttcte on May 1, 
1950. | 
5. ORDERED, ADJUDGED and DECREED that — shall 
have judgment against the defendants in an amount equal to 35% of any 
and all other sums received by the defendants, or any of them, in pay- 
ment of the claims of Effie D. Chatterton against Edward W. ‘Chatterton 
and the satisfaction and dismissal of the judgment in civil action No. 916 
in the United States District Court for the Eastern District of Texas. 

Defendant Effie Chatterton has received from Edward W. Chatterton 
the sum of $50.00 per month since May 1, 1950 and in accordance with 
the aforesaid 4th paragraph of the judgment herein she has regularly 
paid plaintiff the sum of $17.50 to the date of the hearing of her motion. 
Plaintiff acknowledges receipt of such monthly payments through October, 
_ 1957. (See transcript of proceedings before Judge Sirica, page 12, 2nd 
paragraph, pages 15 and16). Defendant has paid unto plaintiff $17.50 
for the months of November, December, 1957, and January and February, 
1958, although plaintiff has declined to give praecipes ae such 
payments. 

Therefore, there remains the question of whether the provisions 
of the 5th paragraph of the judgment constitute a lien upon certain herein- 
after described funds of defendant Effie Chatterton. 

The background of the case in relation to such paragraph is briefly 
as follows: 

Plaintiff was retained on a 35% contingency basis by defendants for 
the purpose of enforcing defendant Effie Chatterton's claim against her 
former husband, Edward W. Chatterton, for unpaid alimony arising from 
a 1931 Illinois judgment. Plaintiff prosecuted such claim in a federal 
court in Texas and procured a judgment against Edward W. Chatterton 
in excess of $18,000, but was unable to find any substantial _ upon 
which to enforce the judgment. | 

Thereafter, without plaintiff's knowledge or consent, Effie Chatter - 


ton settled and dismissed the Texas judgment in consideration of a new 
agreement by which Edward W. Chatterton bound himself to pay $50.00 
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per month to Effie Chatterton during the life of both parties. Upon such 
breach of contract the plaintiff herein brought his suit to recover 35% of 


all monies received by his said former clients as a result of the judgment 
he had procured and after trial before Judge Tamm the foregoing judg- 
ment was entered. Since the entry of the judgment in this case defen- 
dant Effie Chatterton has paid to plaintiff $17. 50 each month as is stated 
above. 
Subsequent Events 

On December 21, 1955, through her present counsel, Effie D. 
Chatterton filed her action against Floyd E. Davis, surviving trustee 
under the will of Daisy E. Jeffry, deceased and the Episcopal Eye, Ear 
and Throat Hospital in civil action No. 5564-55 for the construction of 
the will of Effie D. Chatterton's aunt, Daisy E. Jeffry, deceased and for 
decree of intenstacy of said testatrix as to two parcels of real estate. 

Such will construction case was subsequently settled and pursuant 
to stipulations entered therein by all parties concerned, Judge Youngdahl 
entered his order declaring title to said real estate to be vested in Effie 
D. Chatterton and the Episcopal Hospital equally. 

Finally, said real estate was sold and plaintiff's judgment herein 
necessitated the title company closing the sale transaction to withhold 
the proceeds thereof belonging to Effie Chatterton until the judgment 
herein is released of record by plaintiff Janousek, as to such real estate. 

Defendant, Effie D. Chatterton, states under oath that she has 
received no money or property from Edward W. Chatterton other than 
the latter's regular payment of $50.00 per month, (See affidavit of Effie 
Chatterton in support of her motion for partial satisfaction of judgment.) 

The aforesaid Edward W. Chatterton, the Texas defendant, has 
stated under oath to this court by his affidavit that he has paid only the 
stated $50.00 per month to Effie Chatterton and that he paid nothing else 
to either her two daughters or to her. (See affidavit of Edward W. 
Chatterton filed in support of said motion.) 
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In response to the present motion for partial satisfaction of judg- 
ment plaintiff has made vague representations of being "unpaid for his 
professional services and for amounts due him under the judgment entered 
herein on July 22, 1953.'" (See Answer in opposition to motion of judg- 
ment debtor). The plaintiff stated to Judge Sirica that "I do not accept 
those statements in their affidavits*** by reason of what has occurred 
in the past."" (See record of proceedings page 14, 3rd line et seq.) 
That plaintiff further states to Judge Sirica that he believes he can show 
that Effie Chatterton received a lump sum consideration over and above 
the aforestated agreement of $50.00 payments per month, as considera- 
tion for release of the Texas judgment. (See page 17, transcript of 
proceedings.) Although defendants deny receipt of anything other than 
the monthly payments from Mr. Chatterton, defendant Effie Chatterton 
submits that the question of her receipt of any other consideration prior 
to the trial of this case was definitely decided by Judge Tamm as evi- 
denced by finding numbered 7 of the findings of fact and conclusions of 
law entered herein on July 22, 1953, and that the doctrine of res ad- 
judicata precludes the Court from considering such charge. : 


In summation of the merits of defendant's motion now before the 
Court, it is respectfully submitted that the defendant has done all she 
can to show to the Court the non-existence of any consideration other 
than the $50 monthly payments passing from Edward W. Chatterton to 
any of the defendants herein and in rebuttal thereto the plaintiff has, as 
yet, presented no evidence whatsoever tending to support his claim of 
sums passing between said parties over and above the acknowledged 


monthly payments, and unless the Court is presented with some sub- 

stantial evidence of such immaginary payment by the estranged prior 

husband of Effie Chatterton to his former wife to whom he owes no 

further duty other than the stated $50 monthly payments, the moving party 
29 respectfully submits that this Court should enter its order forth- 

with declaring satisfaction of this judgment of July 22, 1953 to the date of 

the hearing of such motion. 
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In anticipation of a motion of plaintiff for a further continuance, it 
is pointed out by defendants that this motion was continued by Judge 
Sirica for three months to afford plaintiff an opportunity to go to Texas 
to investigate the matter of the settlement of the Texas judgment and to 
take depositions of all parties. Although by oversight such language was 
not contained in the formal order of continuance, Judge Sirica stated from 
the bench that he wanted the matter to be completed one way or the other 
at the hearing as continued. (See page 22, transcript of proceedings. ) 

In further reference to any move by plaintiff to further continue the 
hearing on the instant motion defendant Effie Chatterton respectfully 
invites the Court's attention to the fact that no depositions were taken by 
plaintiff until January 28, 1958, approximately 2 weeks prior to the date 
set for the hearing of the motion, although every effort has been made 
to cooperate with plaintiff in the scheduling of such depositions. 

Defendant Effie Chatterton accordingly believes and therefore avers 
that plaintiff is not entitled to further continuances in this matter. 


Respectfully submitted, 


/s/ 8S. Churchill Elmore 


Attorney for Defendant 
* xk x 


[ Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
November 7, 1957 
The above-entitled matter came on for trial on motion of defendant 
Effie D. Chatterton for partial satisfaction of judgment before JUDGE 
JOHN J. SIRICA at 10:30 o'clock a.m. 
* * * * *K 
22 THE COURT: * * * Now, I am not going to excuse as I say, Mr. 
Janousek for his delay. I think he should have done something before 
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this time, but this is a personal matter. I don't think your client is, so 
to speak, going to be out in the street if we delay this thing another 90 
days, but I am not going to delay it beyond that time--I won't be on the 
bench--that is in this Court, the Motions Court--90 daye--and I think 
somebody else will have to hear it. 

Will you prepare the order and make the order eretiie! that this 
matter is to be finished or completed 90 days from now, one way or the 


other, * * *, 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS © 
Washington, D. C. 
February 14, 1958 
The above-entitled matter came on for hearing before Honorable 
RICHMOND B. KEECH. | 
a * * * 
14 THE COURT: Let me ask you, is the motion here made the same 
as the motion for continuance in the light of this Circuit Court decision? 
MR. ELMORE: In effect, [say itis. As to thatI have not read 
the Circuit Court of Appeals’ decision. 
THE COURT: It is pretty clear. 
MR, ELMORE: AssSoining that it is, I would say to the Court that 
Mr. Janousek has every opportunity this very morning to be met with 
the rights that Court says he is entitled to. I have the parties here be- 
fore the Court and with the Court's permission I intend to produce them 
and to further elaborate on the statements that they have made in their 
affidavits. : 
Of course, they would be subject to the interrogation by the Court 
and counsel for the plaintiff or Mr. Janousek himself. | 
THE COURT: All these people in the District of Columbia? 
MR. ELMORE: All the defendants are. Each one is before Your 


BOBET | this morning in = back of the courtroom. 
*x 
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THE COURT: Those depositions have been taken. 

MR. ELMORE: They have been taken but to my knowledge have 
not been transcribed. | 

THE COURT: At the instance of whom? 

MR. ELMORE: Mr. Janousek. They were depositions of Mrs. 
Chatterton, her husband, the apartment house manager in which Mrs. 
Chatterton lives and Mr. Jenkins. I honestly feel that this matter of a 
further setting of this matter beyond today's hearing is abusing the defen- 

dant's rights to a fairly seasonal hearing. She is a woman 84 years 
of age. She has, as Mr. Janousek said, earned the right of $4, 200, 
which is held by the insurance company pending disposition one way or 
the other of this judgment. 

I feel that Mr. Janousek has had ample opportunity to go into this 
matter and if he can find anything, to have done it. I have done, personal- 
ly, in my opinion, all I could do to cooperate with him. I laid the entire 
week prior to this hearing open for any further depositions inasmuch as 
he indicated that he wanted to continue one or two of them and I believe 
he wanted the right to go into Mr. Chatterton's income tax returns. Mr. 
Chatterton wrote him, giving him authority todo so. __If this had been 
done in the early part of December -- this hearing was held on the 12th 
of November -- perhaps Mr. Janousek could have been satisfied one way 
or the other through his efforts of three months as to whether or not there 


is any Substance to his claim there has been money passed under this 
table other than this $50 per month. 

I respectfully urge upon the Court that the Court receive the motion 
of Mr. Janousek with some hesitancy in view of the extending that this 
matter has already suffered. 


sd * 
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ARGUMENT 


I 


REPLY TO COUNTERSTATEMENT 


1. Contrary to the appellees' statements on pages 5 and 6 of 
their brief, when the matter came on before Judge Keech on February 
14, 1958, it was on argument of motions, one of which was the appel- 
lant's for an order of reference to a Judge of the District Court for 
hearing and trial of the issues under Federal Rule 60 (b)(5). Under 
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these circumstances the appellant had not, of course, presumed pre- 
maturely to subpoena witnesses for a hearing the Court had not author- 
ized. The appellees’ suggestion that the three of them were in court 
available for examination is to suggest that the hearing should have 
been conducted solely on their testimony and terms without the attend- 
ance of Edward W. Chatterton and other witnesses the appellant desires 
to call. Moreover, as shown by the record, the Court inquired about 
how long the hearing would take. An estimate of a better part of a day 
was made. The Court, with other motions on the calendar, of course 
made no suggestion of the taking of testimony at that time. (Appellant's 
App. 29; Tr. of Proceedings on Feb. 14, 1958, pages 14, 15) 


2. By inclusion of only portions of the full occurrences and 
responses of the appellant to Judge Keech on February 14, 1958, the 
appellees have inaccurately stated appellant's reason why he was not 
certain he wanted a hearing at the stage when the deposition of Edward 
W. Chatterton was in progress and from whom appellant was awaiting 
further response. (Appellant's App. 30) By similar elliptical presenta- 
tion the appellees try to suggest appellant's unresponsiveness to one of 
the Court's questions which, as the record of the appellant's complete 
response shows, is an ill-founded assertion. (Appellant's App. 31-33) 


OT - 


REPLY TO ARGUMENT 


1. The cases cited by the appellees in the first paragraph of their 


argument simply announce a rule of law which the appellant does not 
dispute; namely, that the court where the judgment is entered retains 
jurisdiction over later proceedings on the judgment. One of the cases 
they cite, Gupton v. Western Kennel Club, 193 Okla. 462, 145 P.2d 179, 
shows indeed that the trial court accorded a hearing and took evidence 
on the issue of payment and satisfaction, which supports the appellant's 
position in this appeal. 
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2. In reply to the appellees' contentions concerning the self- 
serving affidavits accompanying their motion, it has been expressly 
held that self-serving affidavits of parties in interest are not sufficient 
to establish satisfaction of a judgment. Welk v. Connor, 102 Cal. App. 
286, 282 P. 963. 


3. It is regrettable that the appellees find objectionable scousary 
references to the participation of Clarence M. Dinkins (who, as the 
record shows, has been a principal participant in events leading to the 
dismissal of the judsment in Texas, and continuously since; and who, 
although he has not at any time chosen to enter his appearance formally 
as an attorney of record in this litigation, appeared as sole counsel for 
the deponent Edward W. Chatterton on January 28, 1958, has appeared 
at the arguments of the motions in this matter in the District Court on 
November 7, 1957, and February 14, 1958,(where he sat at the counsel 
table as a participating attorney with counsel of record) which is not 
denied or explained away by their emotional and unfounded assertions 
concerning the appellant. ! 


Nor does the appellees' emotional appeal concerning one of three 


appellees herein in any way lessen the significance of their reluctance 
to submit to an adequate hearing on the satisfaction they say has 
occurred; a hearing which would within a few days dispose of the issue 
and the self-constituted delay of which they complain. : 
m 
REPLY TO "PLEA FOR DAMAGES" 

The appellees’ request for damages, under a state of facts to 
which this Court's Rule they cite does not apply, does not, it is sub- 
mitted, disguise their unwillingness to offer credible proof of the satis- 
faction they say exists, or their arbitrary efforts to deny the appellant-- 
now by their demand that a penalty be imposed--his right to protect his 
interest and his right to require and petition for the hearing the cases 
show should have been accorded in the District Court. | 
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While the appellees complain of delay, the Court's attention is 
respectfully called to the fact that the notice of appeal followed imme- 
diately the order of the District Court, that this appeal seeks to require 
a hearing on the issues by the taking of testimony in open court, as the 
Rule concerned contemplates, and as the courts have held, and that 
appellees could long ago have disposed of the matter by the simple 
expedient of consenting to the hearing on the issues. And, it is respect- 
fully submitted, if satisfaction of the judgment exists, as they contend, 
their opposition to this fair procedure is difficult to reconcile with their 
contentions. 


CONCLUSION 


It is respectfully submitted that the order of the District Court 
dated February 15, 1958, (erroneously given as "January 15, 1958"'in 
the Conclusion of Appellant's brief) be reversed and the cause remanded 
for hearing in accordance with the appellant's motion therefor. 


JOSEPH O. JANOUSEK 


American Security Building 
Washington, D. C. 
Appellant Pro Se 








